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Subpart  A — Relation  of  This  Part  to 
Other  Laws  and  Regulations 

§  1000.101      Relation  of  this  part  to  other 
laws  and  regulations. 

(a)  This  part  is  Independent  of  Title 
31  CFR,  Chapter  V.  The  prohibitions  con- 
tained in  this  part  are  in  addition  to  the 
prohibitions  contained  in  said  Chapter 
V.  No  license  contained  in  or  issued  pur- 
suant to  said  Chapter  V  shall  be  deemed 
to  authorize  any  transaction  prohibited 
by  this  part,  nor  shall  any  license  or 
authorization  Issued  pursuant  to  any 
other  provision  of  law  be  deemed  to 
authorize  any  transaction  so  prohibited. 

(b)  No  authorization  or  exemption 
contained  In  or  issued  pursuant  to  this 
part  shall  be  deemed  to  authorize  any 
transaction  to  the  extent  that  it  Is  pro- 
hibited by  reason  of  the  provisions  of  any 
law  or  statute  other  than  12  U.S.C.  95a, 
as  amended,  or  any  proclamation,  order, 
or  regulation  other  than  those  contained 
in  or  issued  pursuant  to  Executive  Order 
11387  or  this  part. 

(c)  No  authorization  or  exemption 
contained  in  or  issued  pursuant  to  this 
part  shall  be  deemed  to  authorize  any 
transaction  to  the  extent  that  it  is  pro- 
hibited by  reason  of  the  provisions  of 
any  part  of  Titt    3 1  CFR 


Subpart    B — Prohibitions 

§  1000.201      Prohibited  direct  investment 
in  affiliated  foreign  nationals. 


(a)  Except  as  provided  In  this  part, 
and  as  otherwise  permitted  by  the  Secre- 
tary of  Commerce  (hereinafter  referred 
to  as  the  Secretary)  by  means  of  rulings, 
Instructions,  authorizations,  waivers, 
exemptions  or  otherwise,  positive  direct 
Investment  by  a  direct  investor  in  affili- 
ated foreign  nationals  of  such  direct 
investor  In  Schedule  A,  B,  or  C  countries 
Is  prohibited  during  any  year  (as  denned 
in  §  1000.321)  commencing  with  the 
effective  date. 

(b)(1)  All  transactions  prohibited  by 
section  1  of  Executive  Order  11387  which 
are  not  prohibited  by  this  part  are 
hereby  authorized. 

(2)  To  the  extent  delineated  from 
time  to  time  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  nothing  in 
this  part  shall  apply  to  any  bank  or 
other  financial  institution  certified  by 
the  Board  as  being  subject  to  the  Fed- 
eral Reserve  Foreign  Credit  Restraint 
Program,  or  to  any  program  instituted 
by  the  Board  under  section  2  of  Execu- 
tive Order  11387. 

(c)  Nothing  contained  in  this  part 
shall  be  construed  to  limit  the  right  of 
a  person  within  the  United  States  to 
make  a  bona  fide  transfer  of  capital  or 
earnings  in  the  ordinary  course  of  busi- 
ness to  a  foreign  national  In  respect  of 
an  interest  in  such  peTson  held  by  such 
.  foreign  national. 

^  (d)  In  addition  to  all  other  powers 
(reserved  to  the  Secretary  in  this  part,  the 
Secretary   may   in    his   discretion,   as   to   any 


O 
n 


direct  investor,  amend  or  revoke  the  author- 
izations set  forth  in  this  part  by  reducing 
the  amount  of  positive  direct  investment, 
positive  net  transfers  of  capital  and  rein- 
vestment of  earnings  authorized  in  any 
scheduled  area  during  a  year,  by  limiting 
the  application  of  such  authorizations  and 
exemptions  and  of  §  1000.201  from  "during 
any  year"  to  periods  shorter  than  a  year, 
and  by  otherwise  imposing  such  conditions 
as  the  Secretary  shall  deem  appropriate  to 
carry  out  the  purposes  of  this  part.  In 
exercising  his  discretion  with  respect  to  any 
direct  investor,  the  Secretary  may  con- 
sider, among   other   factors,   the   following: 

(1)  Whether  the  positive  direct  In- 
vestment, positive  net  transfers  of  cap- 
ital or  reinvestment  of  earnings  by  such 
direct  investor  in  any  scheduled  area 
during  any  quarter  is,  or  may  reasonably 
be  estimated  to  be,  materially  in  excess 
of  25  percent  of  the  amount  thereof  gen- 
erally authorized  to  such  direct  Investor 
during  the  year; 

(2)  Whether  the  transactions  result- 
ing in  such  excess  during  such  quarter 
are  in  accordance  with  the  customary 
business  practices  of  the  direct  Investor; 
and 

(3)  Whether  the  direct  investor  has 
complied  with  the  provisions  of  Subpart 
F  of  this  part. 


§1000.202     Repatriation    of    direct    in- 
vestment  earnings.    (REVOKED) 


§  1000.203      Liquid  foreign  balances. 

(a)   For  purposes  of  this  section: 

(1)  The  term  ".foreign  balances" 
means  money  on  deposit  in  a  foreign 
bank  (as  defined  in  §  1000.317) ,  including 
certificates  of  deposit  and  fixed  interest 
deposits  of  such  a  bank,  negotiable  in- 
struments, nonnegotiable  instruments 
acquired  after  June  30,  1968  and  com- 
mercial paper  of  an  unaffiliated  foreign 
national  (other  than  negotiable  instru- 
ments, nonnegotiable  instruments  or 
commercial  paper  arising  from  the  export 
by  the  direct  investor  of  goods  or  services 
from  the  United  States  to  foreign  na- 
tionals) and  securities  issued  or  guaran- 
teed by  a  foreign  country. 

(2)  The  term  "liquid  foreign  balances" 
means  foreign  balances  (as  defined  In 
subparagraph  (1)  of  this  paragraph) 
other  than  (1)  those  negotiable  Instru- 
ments, nonnegotiable  instruments,  com- 
mercial paper  and  securities  which  are 
acquired  on  or  before  June  30,  1968,  and 
which  are  not  redeemable  at  the  option 
of  the  direct  investor  and  are  not  trans- 
ferable and  readily  marketable;  (11)  bank 
deposits,  negotiable  instruments,  non- 
negotiable  Instruments,  commercial 
paper  and  securities  with  a  period  of 
more  than  1  year  remaining  to  maturity 
when  acquired  by  the  direct  Investor  and 
which  are  not  redeemable  In  full  at  the 
option  of  the  direct  Investor  within  a  pe- 
riod of  1  year  after  such  acquisition;  (ill) 


foreign  balances  which  are  subject  to 
restrictions  of  a  foreign  country  on  liqui- 
dation and  transfer;  and  (lv)  foreign 
balances  which  have  been  pledged  or 
hypothecated  in  connection  with  borrow- 
ings by  a  direct  investor  or  its  affiliated 

foreign  naHnr)ftls 

(3)  I  Revoked] 

(4)  Foreign  balances  shall  be  deemed 
to  be  held  by  a  direct  investor  if  title  to 
such  balances  is  held  (i>  by  any  person 
(including  an  affiliated  foreign  national 
of  the  direct  investor)  principally 
formed  or  availed  of  for  the  purpose  of 
holding  title  to  such  balances;  or  (ii) 
by  any  person  (including  an  affiliated 
foreign  national  of  the  direct  investor), 
if  such  balances  are  returnable  to  the 
direct  investor  on  its  demand  without 
material  conditions  and  If  the  holding 
of  such  balances  is  unrelated  to  the 
business  needs  of  such   person. 

(5)  Negotiable  instruments,  non-ne- 
gotiable instruments,  commercial  paper 
and  securities  constituting  foreign  bal- 
ances shall  be  valued  at  their  respective 
fair  market  values  or.  If  evidence  of 
fair  market  value  is  not  readily  avail- 
able, at  the  cost  to  the  direct  investor. 

(b)  Each  direct  investor  shall  main- 
tain books  and  records  that  identify  sep- 
arately all  proceeds  of  long-term  foreign 
borrowing  received  with  respect  to  each 
long-term  foreign  borrowing  made  by 
the  direct  investor  and  the  uses  to  which 
such  proceeds  have  been  put. 

(c)  Each  direct  investor  is  hereby  re- 
quired to  limit  the  amount  of  liquid 
foreign  balances  held  at  the  end  of  any 
month  (other  than  those  that  are 
Canadian  foreign  balances,  as  defined  in 
§  1000.1105(a) ,  or  are  available  proceeds, 
as  defined  in  §  1000.324(d))  to  the 
greater  of  (1)  the  average  end-of -month 
amounts  of  such  balances  held  by  such 
direct  investor  during  1965  and  1966 
(whether  or  not  a  direct  Investor  at  that 
time)  or  (2)  $25,000. 

(d)  (1)  A  direct  investor  which  holds 
available  proceeds,  as  denned  In  §  1000.- 
324(d),  in  excess  of  $25,000  in  the  form 
of  foreign  balances  or  in  the  form  of 
securities  (including  debt  obligations, 
equity  interests  and  any  other  type  of 
investment  contract)  of  foreign  na- 
tionals or  m  the  form  of  any  other  for- 
eign property  as  of  the  end  of  any  year 
commencing  with  the  year  1969  shall  be 
prohibited  from  making  a  positive  net 
transfer  of  capital  to  any  scheduled  area 
for  such  year,  but  only  to  the  extent 
such  positive  net  transfer  of  capital  re- 
sults in  positive  direct  investment  in 
such  scheduled  area  for  such  year  that  is 
not  authorized  by  §  1000.1002:  Provided, 
That  this  subparagraph  shall  not  apply 
to  a  direct  investor  which  elects  to  be 
governed  for  such  year  by  §  1000.503  or 
§  1000.507:  And  provided  further.  That 
for  purposes  of  this  subparagraph,  allo- 
cations to  positive  direct  investment 
under  §  1000.306(e)  or  subparagraph  (2) 
of  this  paragraph  and  reallocations  un- 
der subparagraph  (3)  of  this  paragraph 
shall  be  deemed  to  reduce  any  positive 
net  transfer  of  capital  to  a  scheduled 


area  and  thereafter  to  reduce  any  re- 
Invested  earnings  in  such  scheduled  area. 

(2)  A  direct  investor  which,  during 
1968  or  any  succeeding  year,  expends 
proceeds  of  long-term  foreign  borrowing 
and  makes  a  deduction  from  net  transfer 
of  capital  to  a  scheduled  area  under 
§  1000.313(d)  (1) ,  may  thereafter  deduct, 
during  1969  or  any  succeeding  year,  from 
positive  direct  investment  in  a  different 
scheduled  area,  an  amount  equal  to  all 
or  a  part  of  such  expended  proceeds  as 
are  allocated  pursuant  to  this  subpara- 
graph. Proceeds  shall  be  allocated  in  a 
different  scheduled  area  pursuant  to  this 
subparagraph  if  (i)  an  entry  is  made  in 
the  books  and  records  maintained  oy  tne 
direct  investor  under  paragraph  (b)  of 
this  section  and  §  1000.601;  (ii)  the  al- 
location and  the  deduction  from  positive 
direct  investment  in  a  different  sched- 
uled area  are  reported  on  the  next  an- 
nual report  of  the  direct  investor  (Form 
FDI-102F)  filed  for  the  year  for  which 
the  deduction  is  made;  and  (iii)  the  pro- 
ceeds with  respect  to  which  such  deduc- 
tion is  made,  as  of  the  end  of  the  year 
for  which  the  deduction  is  made  and 
thereafter,  are  not  held,  directly  or  in- 
directly, in  the  form  of  foreign  balances 
or  in  the  form  of  securities  (Including 
debt  obligations,  equity  interests  and  any 
other  type  of  investment  contract)  of 
foreign  nationals  or  in  the  form  of  any 
other  foreign  property:  Provided,  That 
such  proceeds  may  remain  expended  in 
an  affiliated  foreign  national  or  again  be 
expended  at  any  time  in  making  trans- 
fers of  capital  to  affiliated  foreign  na- 
tionals, but  if  so  again  expended,  §1000.- 
313(d)  (1)  shall  not  apply.  The  direct 
investor  shall  be  deemed  at  the  time  of 
such  deduction  from  positive  direct  in- 
vestment in  a  different  scheduled  area  to 
have  made  a  transfer  of  capital  equal  to 
the  amount  of  such  deduction  to  the 
scheduled  area  in  /Which  the  deduction 
from  net  transfer  of  capital  under 
§  1000.313(d)(1)  was  previously  made. 
The  direct  investor  may  thereafter  con- 
tinue to  change  the  scheduled  area  in 
which  a  deduction  from  positive  direct 
Investment  is  made,  up  to  the  amount 
of  proceeds  of  long-term  foreign  borrow- 
ing expended  in  making  the  original 
transfer  of  capital  for  which  a  deduction 
under  8  1000.313(d)(1)  was  made:  Pro- 
vided, That  each  time  such  change  oc- 
curs, the  direct  investor  shall  b*  deemed 
to  have  made  a  transfer  of  capital  to  the 
Immediately  previous  scheduled  area  in 
the  amount  of  the  deduction  from  posi- 
tive direct  investment  in  the  subsequent 
scheduled  area. 

(3)  A  direct  investor  which,  during 
1968  or  any  succeeding  year,  allocates 
proceeds  of  long-term  foreign  borrowing 
and  deducts  the  amount  of  such  proceeds 
from  positive  direct  Investment  in  a 
scheduled  area  under  §  1000.306(e) ,  may, 
during  1969  or  any  succeeding  year,  re- 
allocate all  or  part  of  such  proceeds  of 
long-term  foreign  borrowing  to  positive 
direct  Investment  in  another  scheduled 
area.  The  direct  investor  which  makes  a 
reallocation  under  this  subparagraph 
(3)  shall  be  deemed  at  the  time  of  such 
reallocation  to  have  made  a  transfer  of 


capital  equal  to  the  amount  so  reallo- 
cated to  the  scheduled  area  in  which  the 
proceeds  of  long-term  foreign  borrowing 
were  allocated  immediately  prior  thereto. 
The  direct  investor  may  thereafter  con- 
tinue to  reallocate  to  different  scheduled 
areas,  up  to  the  amount  of  proceeds  of 
long-term  foreign  borrowing  previously 
allocated:  Provided,  That  each  time  such 
reallocation  occurs,  the  direct  investor 
shall  be  deemed  to  have  made  a  transfer 
of  capital  equal  to  the  amount  so  reallo- 
cated to  the  scheduled  area  to  which  the 
proceeds  of  long-term  foreign  borrowing 
were  allocated  or  reallocated  or  imme- 
diately prior  to  such  reallocation. 

(e)    [Revoked] 


§  1000.204      Evasion. 

Anything  in  this  part  to  the  contrary 
notwithstanding,  any  transaction  for  the 
purpose  of,  or  which  has  the  effect  of, 
evading  or  avoiding  any  of  the  provisions 
set  forth  in  this  part  may  be  disregarded 
in  whole  or  in  part  for  purposes  of  meas- 
uring compliance  with  the  provisions  of 
this  part. 


Subpart  C — General   Definitions 

§1000.301       Foreign  country. 

The  term  "foreign  country"  includes, 
but  not  by  way  of  limitation: 

(a)  The  state  and  the  government  of 
any  foreign  country  as  well  as  any  politi- 
cal subdivision,  agency,  or  instrumen- 
tality thereof  or  any  territory,  depen- 
dency, colony,  protectorate,  mandate, 
dominion,  possession  or  place  subject  to 
the  jurisdiction  thereof. 

(b)  Any  other  government  (including 
any  political  subdivision,  agency,  or  in- 
strumentality thereof)  to  the  extent  and 
only  to  the  extent  that  such  government 
exercises  or  claims  to  exercise  control, 
authority,  jurisdiction  or  sovereignty 
over  territory  which  constitutes  such  for- 
eign country. 


(c)    [Revoked] 

(d)  Any  territory  which  is  controlled 
or  occupied  by  the  military,  naval  or 
police  forces  or  other  authority  of  a 
foreign  country. 

§  1000.302      Foreign  national. 

(a)  The  term  "foreign  national" 
means  a  foreign  country  (as  defined  In 
§  1000.301)  and  any  person  which  is  not 
a  person  within  the  United  States  (as 
defined  in  §  1000.322),  including  a  cor- 
poration or  partnership  organized  under 
the  laws  of  a  foreign  country  (as  defined 
in  §  1000.304(a)  (1)  (i)),  a  business  ven- 
ture conducted  within  a  foreign  country 
(as  defined  in  §  1000.304(a)(1)  (ii)  and 
(iii) ) ,  and  a  foreign  bank  (as  defined  in 
§  1000.317(b)). 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  the  Sec- 


retary retains  full  power  to  determine 
that  any  person  is  a  foreign  national. 


§1000.303     Nationals  of  more  than  one 
foreign  country.  (REVOKED) 

§  1000.304      Affiliated    foreign    national. 

(a)  (1)  Except  as  provided  in  para- 
graphs (b)(4)  (c),  and  (d)  of  this  sec 
tion,  the  term  "affiliated  foreign 
national"  of  a  person  within  the  United 
States  includes  each  of  the  following 
in  which  such  person  owns,  directly  or 
indirectly,  a  10-percent  interest: 

(i)  A  corporation  or  partnership  or- 
ganized under  the  laws  of  a  foreign 
country  (including  all  business  ventures 
conducted  by  employees  or  partners  of 
such  corporation  or  partnership  on  be- 
half of  such  corporation  or  partnership 
within  any  foreign  countries  assigned  to 
the  same  scheduled  area  as  the  country 
of  organization) ; 

(ii)  A  business  venture  conducted 
within  a  foreign  country  on  behalf  of 
such  person  within  the  United  States  by 
such  person  or  by  employees  or  partners 
of  such  person ;  and 

(iii)  A  business  venture  conducted  on 
behalf  of  a  corporation  or  partnership 
organized  under  the  laws  of  a  foreign 
country  by  employees  or  partners  of  such 
corporation  or  partnership  if  the  business 
venture  is  conducted  within  a  foreign 
country  which  is  not  assigned  to  the 
same  scheduled  area  as  the  country  of 
organization. 

For  purposes  of  determining  whether  a 
business  venture  conducted  on  behalf  of 
a  foreign  corporation  or  partnership  is  a 
separate  affiliated  foreign  national,  Can- 
ada shall  be  deemed  to  be  in  a  scheduled 
area  other  than  Schedule  B. 

(b)  (1)  A  corporation  or  partnership 
referred  to  in  paragraph  (a)(l)(i)  of 
this  section  is  an  affiliated  foreign  na- 
tional in  the  scheduled  area  in  which  the 
foreign  country  under  whose  laws  it  is 
organized  is  located.  A  business  venture 
referred  to  in  paragraph  (a)  (1)  (ii)  and 
(iii)  of  this  section  is  an  affiliated  foreign 

national  in  the  scheduled  area  in  which 
the  business  is  conducted:  Provided, 
That,  if  such  a  business  venture  is  con- 
ducted in  more  than  one  scheduled  area 
during  any  year,  the  scheduled  area  in 
which  the  business  venture  is  conducted 
for  the  greatest  period  of  time. during 
such  year  shall,  for  purposes  of  this  sec- 
tion, be  deemed  the  only  scheduled  area 
in  which  the  business  venture  is  con- 
ducted during  such  year. 

(2)  The  term  "10  percent  interest," 
when  used  with  respect  to  any  corpora- 
tion, partnership  or  business  venture  re- 
ferred to  in  paragraph  (a)(1)  of  this 
section,  means  (i)  10  percent  or  more  of 
the  total  combined  voting  power  of  all 
outstanding  securities  of  such  corpora- 
tion or  (ii)  10  percent  or  more  of  the 
profits  interest  in  such  partnership  or 
business  venture.  Whether  a  person  with- 
in the  United  States  directly  or  indirectly 
owns  a  10  percent  interest  in  a  corpora- 
tion, partnership  or  business  venture 
referred  to  in  paragraph  (a)  (1)  of  this 


section  shall  be  determined  in  accord- 
ance with  the  provisions  of  §§  1000.901 
and  1000.902. 

(3)  For  purposes  of  this  part,  the  term 
"incorporated  affiliated  foreign  national" 
includes  a  corporation  described  in  para- 
graph (a)(l)(i)  of  this  section  and  the 
term  "unincorporated  affiliated  foreign 
national"  includes  a  partnership  de- 
scribed in  paragraph  (a)(l)(i)  of  this 
section  and  a  business  venture  described 
in  paragraph  (a)(1)  (11)  and  (Hi)  of 
this  section. 

(4)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section  and  the 
foregoing  provisions  of  this  paragraph 
(b),  the  Secretary  retains  full  power, 
with  respect  to  any  person  within  the 
United  States,  to  determine  that  any 
person  is  an  affiliated  foreign  national  of 
such  person  within  the  United  States  and 
to  determine  the  scheduled  area  in  which 
such  affiliated  foreign  national  is  located. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section,  a 
corporation,  partnership  or  business 
venture  referred  to  in  paragraph  (a)  (1) 
of  this  section  shall  not  be  considered  an 
affiliated  foreign  national  of  a  person 
within  the  United  States  if  the  operations 
of  such  corporation,  partnership  or  busi- 
ness venture  consist  solely  of  charitable, 
educational,  religious,  scientific,  literary 
or  other  similar  activities  not  engaged 
in  for  profit. 

(d)  Notwithstanding  the  provisions  of 
paragraphs  <a)  and  (b)  of  this  section, 
a  business  venture  referred  to  in  para- 
graph (a)  (1)  (ii)  or  (ill)  of  this  section 
shall  not  be  considered  an  affiliated 
foreign  national  of  a  person  within  the 
United  States  during  any  year  if  (i)  the 
business  venture  does  not  have  or  in- 
volve, at  any  time  during  such  year,  gross 
assets  of  more  than  $50,000  (valued  at 
the  greatest  of  cost,  book  value,  replace- 
ment value  or  market  value) ;  or  (ii)  the 
business  venture  Is  commenced  during 
such  year  and  is  not  reasonably  expected 
to  be  conducted  within  one  or  more 
foreign  countries  for  more  than  12  con- 
secutive months;  or  (iii)  the  business 
venture  is  terminated  during  such  year 
and  was  not  in  fact  conducted  within  one 
or  more  foreign  countries  for  more  than 
12  consecutive  months. 


§  1000.305      Direct  investor. 

The  term  "direct  investor"  means  any 
person  within  the  United  States  which 
directly  or  indirectly  owns  or  acquires 
a  10-percent  Interest  in  a  corporation 
or  partnership  organized  under  the  laws 
of  a  foreign  country  or  in  a  business 
venture  conducted  within  a  foreign 
country  as  described  in  §  1000.304. 


§  1000.306      Positive  and  negative  direct 
investment. 

(a)  Direct  investment  by  a  direct  in- 
vestor in  all  affiliated  foreign  nationals 
in  any  scheduled  area  during  any  period 
means : 


(1)  The  net  transfer  of  capital  (as  de- 
fined in  §  1000.313<c) )  made  during  such 
period  by  the  direct  investor  to  all  in- 
corporated and  unincorporated  affiliated 
foreign  nationals  in  such  scheduled  area; 
and 

(2)  The  direct  investor's  share  in  the 
total  reinvested  earnings  of  all  incorpo- 
rated affiliated  foreign  nationals  in  such 
scheduled  area  during  such  period  (com- 
puted in  accordance  with  paragraphs  (b) 
and  (c)  of  this  section) . 

(3)  If  the  sum  of  subparagraphs  (1) 
and  (2)  of  this  paragraph  is  in  excess  of 
zero,  the  direct  investment  during  such 
period  shall  be  positive  direct  investment; 
If  a  negative  amount,  it  shall  be  nega- 
tive direct  investment. 

(b)  A  direct  investor's  share  in  the 
total  reinvested  earnings  of  all  incorpo- 
rated affiliated  foreign  nationals  in  any 
scheduled  area  during  any  period  means 
the  direct  investor's  share  in  the  total 
earnings  or  losses  during  such  period  of 
such  incorporated  affiliated  foreign  na- 
tionals (computed  in  accordance  with 
paragraph  (c)  of  this  section)  less  an 
amount  (which  may  be  positive  or  nega- 
tive) obtained  by  subtracting  '1)  the 
sum  of  (i)  the  direct  investor's  share  of 
all  dividends  paid  during  such  year  to 
such  affiliated  foreign  nationals  by  in- 
corporated affiliated  foreign  nationals  of 
the  direct  investor  in  other  scheduled 
areas  and  (ii)  the  direct  investor's  share 
of  all  earnings  remitted  during  such  year 
to  such  affiliated  foreign  nationals  by 
unincorporated  affiliated  foreign  nation- 
als of  the  direct  investor  in  other  sched- 
uled areas  from  (2)' the  sum  of  (x)  all 
dividends  paid  during  such  year  by  such 
affiliated  foreign  nationals  to  the  direct 
investor  and  (y)  the  direct  investor's 
share  of  all  dividends  paid  during  such 
year  by  such  affiliated  foreign  nationals 
to  affiliated  foreign  nationals  of  the  di- 
rect investor  in  other  scheduled  areas: 
Provided,  That,  in  calculating  a  direct  in- 
vestor's share  in  the  total  reinvested 
earnings  of  incorporated  affiliated  for- 
eign nationals  for  any  year  (including  the 
years  1964,  1965,  and  1966),  a  direct  in- 
vestor may  elect,  in  such  manner  as  the 
Secretary  may  determine,  to  treat  divi- 
dends paid  within  60  days  after  the  end 
of  the  year  as  having  been  paid  during 
such  year. 

(c)  Computations  of  earnings  or  losses 
of  affiliated  foreign  nationals  under  this 
section  or  any  other  provision  of  this  part 
shall  (except  as  otherwise  provided  here- 
in) be  made  in  accordance  with  account- 
ing principles  generally  accepted  in  the 
United  States  and  consistently  applied: 
to  the  extent  such  principles  are  re- 
flected in  reports  to  stockholders,  the 
computation  shall  follow  the  principles 
used  in  preparing  such  reports.  The  earn- 
ings or  loss  of  each  incorporated  affiliated 
foreign  national  in  that  scheduled  area 
area  shall  be  added  to  the  earnings  or 
loss  of  every  other  incorporated  affiliated 
foreign  national  in  that  scheduled  area 
in  order  to  determine  the  total  earnings 
or  losses  of  such  affiliated  foreign  na- 
tionals as  a  group.  In  computing  such 
total  earnings  and  losses,  there  shall  be 
excluded  all  dividends  paid  during  such 
year  to  such  affiliated  foreign  nationals 


by  incorporated  foreign  nationals  of  the 
direct  investor  in  the  same  or  other 
scheduled  areas  and  all  earnings  of  unin- 
corporated affiliated  foreign  nationals  of 
the  direct  investor  in  other  scheduled 
areas.  Earnings  and  losses  shall  be  com- 
puted without  regard  to  U.S.  taxes  and 
foreign  withholding  taxes  on  the  pay- 
ment of  dividends.  Earnings  shall  not  be 
reduced  by  application  or  provision  by  the 
direct  investor  of  reserves  for  devaluation 
or  impairment  of  investment.  Notwith- 
standing the  foregoing,  the  Secretary 
shall  have  the  right,  generally  or  specifi- 
cally, in  his  discretion  to  disapprove  any 
such  accounting  principles  determined  by 
him  to  be  inconsistent  with  the  purposes 
of  this  part  and  to  prescribe  such  prin- 
ciples as  he  may  deem  appropriate  to 
carry  out  the  purposes  of  this  part, 
(d)   For  purposes  of  this  part: 

(1)  Earnings  of  an  unincorporated 
affiliated  foreign  national  during  any  pe- 
riod shall  be  deemed  to  have  been  remit- 
ted to  the  extent  that  such  earnings  ex- 
ceed the  net  increase  in  the  net  assets  of 
the  unincorporated  affiliated  foreign  na- 
tional during  the  period. 

(2)  The  term  "dividends"  means  cash 
dividends,  whether  paid  out  of  current 
or  accumulated  earnings  (other  than 
liquidating  dividends) .  The  amount  of  a 
dividend  paid  shall  be  calculated  before 
deducting  foreign  withholding  taxes.  A 
dividend  shall  be  deemed  to  have  been 
paid  to  a  direct  investor  or  an  affiliated 
foreign  national,  as  the  case  may  be, 
when  entered  on  the  books  of  account  of 
the  recipient  as  actually  having  been 
paid  in  cash  or  as  being  subject  to  pay- 
ment upon  demand,  whichever  first 
occurs. 

(e)(1)  There  shall  be  deducted  from 
positive  direct  investment  in  a  scheduled 
area  during  any  year,  as  calculated  under 
paragraph  (a)  of  this  section,  an  amount 
equal  to  any  available  proceeds  (as  de- 
fined In  §  1000.324(d) )  allocated  by  the 
direct  investor  to  such  positive  direct  in- 
vestment for  such  year.  Available  pro- 
ceeds shall  be  allocated  to  such  positive 
direct  investment  for  such  year  If  (i)  an 
entry  is  made  in  the  books  and  records 
maintained  by  the  direct  investor  under 
§§  1000.203(b)  and  1000.601;  (ii)  the  al- 
location and  deduction  Is  reported  on 
the  next  annual  report  of  the  direct  in- 
vestor (Form  FDI-102F)  filed  for  the 
year  for  which  the  deduction  is  made; 
and  (ill)  the  proceeds,  as  of  the  end  of 
the  year  for  which  the  deduction  Is  made, 
are  not  held,  directly  or  indirectly,  in  the 
form  of  foreign  balances  or  In  the  form 
of  securities  (including  debt  obligations, 
equity  interests  and  any  other  type  of 
investment  contract)  of  foreign  nationals 
or  in  the  form  of  any  other  foreign 
property. 

(2)  A  direct  investor  which  allocates 
available  proceeds  as  provided  in  sub- 
paragraph (1)  of  this  paragraph  is  pro- 
hibited from  thereafter  holding  such 
proceeds  in  any  form  prohibited  by  sub- 
division (ill)  of  that  subparagraph: 
Provided,  That  such  proceeds  may  there- 
after be  expended  in  making  transfers  of 
capital  to  affiliated  foreign  nationals,  but 
if  so  expended.  §  1000.313(d)  (1)  shall 
not  apply. 


(3)  A  deduction  made  pursuant  to  sub- 
paragraph (1)  of  this  paragraph  from 
positive  direct  investment  in  all  sched- 
uled areas  by  a  direct  investor  electing 
to  be  governed  by  §  1000.503  for  any  year, 
commencing  with  the  year  1969,  shall  be 
deemed  to  have  been  made  in  each  sched- 
uled area  in  the  same  proportions  as  the 
amount  of  positive  direct  investment 
(calculated  as  provided  in  paragraph  (a) 
of  this  section  and,  in  the  case  of  positive 
direct  investment  in  the  year  1969,  dis- 
regarding each  scheduled  area's  propor- 
tionate share  of  aggregate  annual  losses, 
as  defined  in  §  1000.503(b)  in  effect  for 
the  year  1969)  in  such  scheduled  area 
during  such  year.  A  deduction  made  pur- 
suant to  subparagraph  (1)  of  this  para- 
graph or  §  1000.203(d)  (2)  or  (3)  from 
positive  direct  investment  in  Schedules 
B  and  C  by  a  direct  investor  "electing  to 
be  governed  by  §  1000.507  for  any  year, 
commencing  with  the  year  1970,  shall  be 
deemed  to  have  been  made  in  each  such 
scheduled  area  in  the  same  proportions 
as  the  amount  of  positive  direct  invest- 
ment (calculated  as  provided  in  para- 
graph (a)  of  this  section)  made  by  the 
direct  investor  in  such  scheduled  area 
during  such  year.  The  Secretary  may, 
upon  application  pursuant  to  §  1000.801, 
permit  a  direct  investor  to  apportion 
such  deductions  in  some  other  manner 
reasonably  reflecting  the  direct  investor's 
interests  in  each  scheduled  area  during 
such  year. 

§  1000.307     Person;  corporation. 

(a)  The  term  "person"  means  an  indi- 
vidual, corporation,  partnership,  business 
venture,  trust,  or  estate. 

(b)  The  term  "corporation"  means  an 
organization  or  entity  incorporated  un- 
der the  laws  of  the  United  States  or  a 
foreign  country  and  any  other  organiza- 
tion or  entity  not  so  incorporated  but 
which  is  organized  under  the  laws  of  the 
United  States  or  a  foreign  country  and 
has  all  or  a  substantial  part  of  the  legal 
characteristics  commonly  attributed  to 
corporations  under  the  laws  of  the  United 
States. 

§  1000.308     Transfer. 

The  term  "transfer"  means  any  act  or 
transaction,  whether  or  not  evidenced  by 
writing  and  whether  or  not  done  or  per- 
formed within  the  United  States,  the 
purpose,  intent,  or  effect  of  which  is  to 
create,  surrender,  release,  transfer,  or 
alter,  directly  or  indirectly,  any  right, 
remedy,  power,  privilege,  or  Interest 
with  respect  to  any  property  wherever 
located. 

§  1000.309     Property,  property  interest. 

The  terms  "property"  and  "property 
interest"  include  any  property,  real,  per- 
sonal, or  mixed,  tangible  or  intangible 
(including  the  value  of  services  per- 
formed), or  interest  or  interests  therein, 
present,  future  or  contingent. 

§  1000.310      Inleresi. 

The  term  "interest"  when  used  with 
respect  to  property  shall  mean  an  inter- 
est of  any  nature  whatsoever,  direct  or 
indirect. 


§1000.311     Banking  institution. 
(REVOKED) 

§1000.312     Transfers  of  capital. 

(a)  Transfers  of  capital  by  direct  in- 
vestor. Except  as  otherwise  provided  in 
paragraph  (c)  of  this  section,  a  transfer 
of  capital  by  a  direct  investor  to  an  affili- 
ated foreign  national  means  any  trans- 
fer of  funds  or  other  property  by  or  on 
behalf  or  for  the  benefit  of  a  direct  in- 
vestor directly  or  indirectly  to  or  on 
behalf  or  for  the  benefit  of  an  affiliated 
foreign  national  (including  a  transfer 
described  in  §  1000.505) ;  and  any  trans- 
action or  occurrence  as  a  result  of  or  in 
connection  with  which  the  direct  investor 
directly  or  indirectly  acquires  or  increases 
a  debt  or  equity  interest  in  the  affiliated 
foreign  national  or  the  affiliated  foreign 
national  directly  or  indirectly  disposes  of 
or  reduces  a  debt  or  equity  interest  in  the 
direct  investor  held  by  the  affiliated 
foreign  national.  Such  transfers  of 
capital  shall  include,  but  not  by  way  of 
limitation: 

(1)  The  acquisition  by  the  direct  in- 
vestor of  an  equity  interest  in  or  debt 
obligation  of  an  affiliated  foreign  na- 
tional (including  the  acquisition  of  an 
equity  interest  in  or  a  debt  obligation  of 
a  foreign  national  as  a  result  of  which 
the  foreign  national  becomes  an  affiliated 
foreign  national  of  the  direct  investor). 

(2)  A  contribution  by  the  direct  in- 
vestor to  the  capital  of  the  affiliated 
foreign  national. 

(3)  The  complete  or  partial  satisfac- 
tion by  the  direct  investor  of  a  debt  obli- 
gation of  the  direct  investor  held  by  the 
affiliated  foreign  national. 

(4)  The  reduction  of  an  equity  interest 
in  the  direct  investor  held  by  the  affili- 
ated foreign  national  (as  the  result  of  a 
redemption  of  stock,  liquidating  dividend, 
or  like  transaction) . 

(5)  A  transfer  by  the  affiliated  foreign 
national  of  an  equity  interest  in  or  debt 
obligation  of  the  direct  investor  held  by 
the  affiliated  foreign  national. 

(6)  The  complete  or  partial  satisfac- 
tion by  the  direct  investor  of  a  debt  obli- 
gation of  an  affiliated  foreign  national, 
whether  or  not  such  debt  obligation  was 
guaranteed  or  assumed  by  the  direct  in- 
vestor. 

(7)  The  complete  or  partial  satisfac- 
tion by  a  direct  investor  of  a  long-term 
foreign  borrowing  made  by  the  direct  in- 
vestor before  or  after  the  effective  date  of 
the  regulations  to  the  extent  the  pro- 
ceeds of  the  borrowing  were  expended  in 
making  transfers  of  capital  on  or  after 
January  1,  1965,  or  were  allocated  by  the 
direct  investor  (on  the  books  and  records 
maintained  by  the  direct  investor  under 
§§  1000.203(b)  and  1000.601)  to  positive 
direct  investment.  A  transfer  of  capital 
resulting  from  the  repayment  of  a  bor- 
rowing by  a  direct  investor  shall  be 
deemed  to  have  been  made  to  the  sched- 
uled area  in  which  such  proceeds  were 
expended  or  to  which  they  were  allocated 
at  the  time  of  such  repayment  and  with 
respect  to  which  a  deduction  was  made 
under  §  1000.203(d)  (2),  §  1000.203(d)  (3), 
S  1000.306(e),  or  §  1000.313(d)(1);  or  if 
deductions  were  made  in  two  or  more 
scheduled  areas  with  respect  to  such  re- 


paid borrowing,  the  transfer  shall  be  ap- 
portioned among  such  scheduled  areas  in 
the  same  proportions  as  the  amount  of 
such  deductions  in  each  such  scheduled 
area.  If  any  apportionment  made  by  a 
direct  investor  hereunder  is  determined 
by  the  Secretary  to  be  inconsistent  with 
the  purposes  of  this  part,  the  Secretary 
shall  have  the  right,  in  his  discretion,  to 
make  an  apportionment  consistent  with 
the  purposes  of  this  part. 

(8)  A  lease  of  property  by  a  direct  in- 
vestor to  an  affiliated  foreign  national, 
if  the  property  has  a  remaining  useful 
life  when  leased  of  a  year  or  more  and  is 
not  required  or  expected  to  be  returned 
to  the  direct  investor  in  less  than  one 
year. 

(9)  A  pledge,  hypothecation  or  other 
transfer  by  a  direct  investor  of  foreign 
balances  (as  defined  in  §  1000.203(a)  (1) ) 
or  equity  securities  of  a  foreign  corpora- 
tion owned  by  the  direct  investor  (other 
than  equity  securities  of  an  affiliated 
foreign  national  of  the  direct  investor) , 
which  pledge,  hypothecation  or  other 
transfer  is  made  by  the  direct  investor 
to  or  with  a  foreign  national,  on  or  after 
the  effective  date  of  the  regulations, 
pursuant  to  an  express  or  implied  agree- 
ment with  the  foreign  national  whereby 
the  foreign  national  transfers  or  agrees 
to  transfer  funds  or  other  property,  as  a 
loan  or  otherwise,  to  an  affiliated  foreign 
national  of  the  direct  investor  or  to  the 
direct  investor  itself  for  investment  in 
such  an  affiliated  foreign  national:  Pro- 
vided, That  this  subparagraph  shall  not 
apply  to  a  pledge,  hypothecation  or  other 
transfer  by  a  direct  investor  to  a  foreign 
national  in  connection  with  a  borrowing 
by  the  direct  investor  for  Investment  in 
an  affiliated  foreign  national,  if  the  bor- 
rowing is  not  a  long-term  foreign  bor- 
rowing (as  defined  in  5  1000.324(a)). 

(b)  Transfers  of  capital  by  affiliated 
foreign  nationals.  Except  as  otherwise 
provided  in  paragraph  (c)  of  this  sec- 
tion, a  transfer  of  capital  by  an  affiliated 
foreign  national  to  a  direct  investor  in 
such  affiliated  foreign  national  means 
any  of  the  following  transactions  or  oc- 
currences as  a  result  of  or  in  connection 
with  which  the  affiliated  foreign  na- 
tional directly  or  indirectly  acquires  or 
increases  a  debt  or  equity  interest  in  the 
direct  investor  or  the  direct  investor  di- 
rectly or  indirectly  disposes  of  or  reduces 
a  debt  or  equity  interest  in  the  affiliated 
foreign  national  held  by  the  direct  in- 
vestor : 

(1)  The  acquisition  by  an  affiliated 
foreign  national  of  an  equity  interest  in 
or  debt  obligation  of  the  direct  investor. 

(2)  A  contribution  by  an  affiliated  for- 
eign national  to  the  capital  of  the  direct 
investor. 

(3)  The  complete  or  partial  satisfac- 
tion by  an  affiliated  foreign  national  of 
a  debt  obligation  of  the  affiliated  foreign 
national  held  by  the  direct  investor. 

(4)  The  reduction  of  an  equity  inter- 
est in  an  affiliated  foreign  national  held 
by  the  direct  investor  (as  the  result  of 
a  redemption  of  stock,  liquidating  divi- 
dend, or  like  transaction)  : 

(5)  A  transfer  by  the  direct  investor  of 
an  equity  interest  in  or  debt  obligation 
of  an  affiliated  foreign  national  held  by 
the  direct  investor. 


(6)  The  complete  or  partial  satisfac- 
tion by  an  affiliated  foreign  national  of  a 
debt  obligation  of  the  direct  investor, 
whether  or  not  such  debt  obligation  was 
guaranteed  or  assumed  by  the  affiliated 
foreign  national. 

(c)  Transactions  not  involving  trans- 
fer of  capital.  Notwithstanding  the  provi- 
sions of  paragraphs  (a)  and  (b)  of  this 
section,  the  following  shall  not  be  deemed 
transfers  of  capital: 

(1)  (i)  An  acquisition  by  a  direct  In- 
vestor described  in  paragraph  (a)  (1)  of 
this  section  if  the  acquisition  is  from  a 
person  within  the  United  States  acting 
for  its  own  account  and  such  person  is, 
immediately  prior  to  the  time  of  acqui- 
sition, a  direct  investor  in  the  affiliated 
foreign  national.  On  and  after  June  10, 
1969,  if  the  acquisition  is  of  an  equity 
interest,  the  direct  investment  made  by 
the  divesting  direct  investor  in  the  affil- 
iated foreign  national  in  the  year  of  the 
acquisition  and  during  the  years  1965 
and  1966  shall  be  deemed  to  have  been 
made  by  the  acquiring  direct  investor 
(except  that  the  provisions  of  §  1000.203 
(d)  (2)  and  (3),  §  1000.306(e)  and 
{  1000.313(d)  (1)  shall  be  disregarded  in 
calculating  such  direct  investment,  un- 
less the  acquiring  direct  investor  shall 
have  assumed  the  obligation  to  repay 
the  long-term  foreign  borrowing  in  con- 
nection with  which  the  deductions  under 
such  sections  were  made) ,  and  the  di- 
vesting direct  investor's  share  in  earn- 
ings or  losses  in  the  affiliated  foreign 
national  prior  to  the  acquisition  for 
purposes  of  determining  annual  earn- 
ings, total  earnings,  and  reinvested 
earnings  undeT  §  1000.504  (a)  (3)  (ii)  and 
(b)  (4)  shall  be  deemed  attributable  to 
the  acquiring  direct  investor:  Provided, 
That  only  that  portion  of  such  direct 
investment  and  share  in  earnings  or 
losses  reasonably  allocable  to  the  inter- 
est acquired  shall  be  deemed  to  have  been 
made  by  or  attributed  to  the  acquiring 
direct  investor:  And  provided  further, 
That  revised  Forms  FDI-101,  and  re- 
vised Forms  FDI-102F  for  the  year  pre- 
ceding the  year  in  which  the  acquisition 
occurs,  are  filed  by  the  acquiring  and 
divesting  direct  investors  on  or  before 
the  end  of  the  month  following  the  close 
of  the  calendar  quarter  during  which  the 
acquisition  occurs.  Any  direct  invest- 
ment, or  share  in  earnings  or  losses, 
deemed  made  by  or  attributed  to  an  ac- 
quiring direct  investor  under  this  sub- 
paragraph shall  be  excluded  in  the 
computation  of  direct  investment  or 
earnings  or  losses  of  the  divesting  direct 
investor. 

(ii)  The  provisions  of  subdivision  (i) 
of  this  subparagraph  shall  apply  to  an 
acquisition  as  described  in  such  subdivi- 
sion which  occurs  in  connection  with  or 
as  a  result  of  any  combination  (by 
merger,  consolidation,  reorganization,  or 
otherwise)  of  two  or  more  direct  inves- 
tors. In  which  case  the  surviving  direct 
investor  shall  be  deemed  an  acquiring 
direct  investor  and  any  other  direct  in- 
vestor involved  in  the  combination  shall 
be  deemed  a  divesting  direct  investor. 

(2)  A  transfer  described  in  paragraph 
(a)  (5)  of  this  section  unless  (i)  the 
transferee  is  the  direct  Investor  or  (ii) 


the  transferor  or  transferee  is  an  affili- 
ated foreign  national  which  is  an  af- 
filiate of  the  direct  investor  as  defined 
in§  1000.903(a). 

(3)  An  acquisition  by  an  affiliated  for- 
eign national  described  in  paragraph  (b) 
(1)  of  this  section  unless  the  acquisition 
is  from  the  direct  investor. 

(4)  A  transfer  described  in  paragraph 
(b)  (5)  of  this  section  unless  the  transfer 
is  made  (1)  to  a  foreign  national  or  (ii) 
to  a  bank  or  other  financial  institution 
certified  as  subject  to  the  Federal  Reserve 
Board  Foreign  Credit  Restraint  Program 
and  the  transfer  is  charged  against  the 
ceiling  of  such  bank  or  institution  under 
such  Program:  Provided,  That,  if  the 
transfer  is  of  a  debt  obligation  and  does 
not  constitute  a  transfer  of  capital  be- 
cause of  the  preceding  sentence,  the  re- 
payment by  the  affiliated  foreign  national 
of  such  debt  obligation  to  a  person  within 
the  United  States  shall  be  deemed  a 
transfer  of  capital  by  the  affiliated  for- 
eign national. 

(5)  An  increase  in  an  equity  interest 
in  a  corporation  resulting  from  the  re- 
investment of  earnings  of  such  corpora- 
tion. 

(6)  An  increase  or  decrease  in  the 
value  of  assets  resulting  from  a  re- 
appraisal of  such  assets. 

(7)  The  making   of   a   guarantee. 

(8)  The  payment  by  the  primary 
obligor  of  interest  currently  due,  fees  or 
commissions  in  connection  with  borrow- 
ings or  extensions  of  credit  (including 
prepayments  of  interest  if  such  prepay- 
ments are  made  in  the  course  of  custom- 
ary lending  practices  or  commercial 
transactions) . 

(9)  The  payment  by  the  lessee  under 
a  lease  of  real  or  personal  property  of 
rental  currently  due  (including  prepay- 
ments of  rental  if  such  prepayments  are 
customarily  made  by  lessees  under  leases 
of  the  type  involved). 

(10)  The  payment  by  the  licensee 
under  a  license  agreement  of  royalties 
currently  due  (including  prepayments  of 
royalties  if  such  prepayments  are  cus- 
tomarily made  by  licensees  under  agree- 
ments of  the  type  involved) . 

(11)  A  transfer  of  patents,  copyrights, 
trademarks,  trade  names,  trade  secrets, 
technology,  proprietary  processes,  pro- 
prietary information  or  similar  intangi- 
bles or  any  rights  or  interests  therein  or 
applications  or  contracts  relatinj  thereto 
(each  of  the  foregoing  being  hereinafter 
referred  to  as  an  intangible),  regardless 
of  the  form  of  the  transfer  or  the  con- 
sideration exchanged  therefor :  Provided, 
That  the  foregoing  shall  not  apply  to 
the  transfer  of  an  intangible  by  a  direct 
investor  to  an  affiliated  foreign  national 
on  or  after  the  effective  date  if  (i)  the 
direct  investor  had  a  previously  estab- 
lished practice  with  respect  to  the  ex- 
ploitation of  intangibles  of  the  type  so 
transferred  and  the  transfer  represents 
a  substantial  departure  from  such  pre- 
viously established  practice  and  (ii)  the 
intangible  transferred  was,  prior  to  the 
transfer,  a  substantial  source  of  royalty 
or  other  like  income  to  the  direct  in- 
vestor: And  provided,  further,  That,  if 
the  transfer  of  an  intangible  to  an  affili- 
ated foreign  national  does  not  constitute 
a  transfer  of  capital  under  this  subpara- 


graph, no  deduction  for  amortization  or 
any  like  charge  with  respect  to  the  in- 
tangible transferred  shall  be  made 
against  earnings  in  calculating  the  earn- 
ings of  the  transferee  affiliated  foreign 
national. 

(d)  The  term  "debt  obligation"  or 
"debt  interest"  means  any  item  of  In- 
debtedness or  liability,  regardless  of  the 
maturity  thereof  (excluding  capital, 
surplus,  and  contingency  reserves) 
which  would,  in  accordance  with  ac- 
counting principles  generally  accepted 
in  the  United  States,  be  included  in  de- 
termining total  liabilities  as  of  the  date 
on  which  the  existence  of  a  debt  obliga- 
tion or  debt  interest  is  to  be  determined: 
Provided,  That  a  debt  obligation  or  debt 
interest  shall  not  include  the  liability  of 
an  affiliated  foreign  national  to  a  direct 
investor  arising  out  of  the  declaration 
of  a  dividend  until  such  dividend  be- 
comes payable  on  demand. 

§  1 000.3 1 3      Net  transfer  of  capital. 

(a)  A  net  transfer  of  capital  (which 
may  be  a  positive  or  negative  amount) 
by  a  direct  investor  to  all  incorporated 
affiliated  foreign  nationals  in  any  sched- 
uled area  during  any  period  means  (1) 
the  aggregate  of  all  transfers  of  capital 
made  during  such  period  by  the  direct 
investor  to  such  affiliated  foreign  na- 
tional;, less  (2)  the  aggregate  of  all 
transfers  of  capital  made  during  such 
period  by  such  affiliated  foreign  nation- 
als to  the  direct  investor. 

(b)  A  net  transfer  of  capital  (which 
may  be  a  positive  or  negative  amount) 
by  a  direct  investor  to  all  unincorporated 
affiliated  foreign  nationals  in  any  sched- 
uled area  during  any  period  means  the 
direct  investor's  share  of  the  aggregate 
net  increase  or  net  decrease,  during  such 
period,  in  the  aggregate  net  assets  of 
such  affiliated  foreign  nationals  (whether 
such  net  increase  or  decrease  results 
from  any  transfer  of  capital  (as  defined 
in  §  1000.312) ,  earnings,  or  losses  or  any 
combination  thereof) .  In  calculating  the 
net  assets  of  all  unincorporated  affiliated 
foreign  nationals  in  any  scheduled  area, 
there  shall  be  excluded  (1)  all  equity 
interests  in  and  debt  obligations  of  such 
unincorporated  affiliated  foreign  na- 
tionals held  by  the  direct  investor  or  af- 
filiated foreign  nationals  of  the  direct 
investor  in  other  scheduled  areas  and  (2) 
all  assets  of  such  unincorporated  affili- 
ated foreign  nationals  consisting  of 
equity  interests  in  or  debt  obligations  of 
the  direct  investor  or  affiliated  foreign 
nationals  of  the  direct  investor  in  other 
scheduled  areas. 

(c)  A  net  transfer  of  capital  (which 
may  be  a  positive  or  negative  amount) 
by  a  direct  investor  to  all  incorporated 
and  unincorporated  affiliated  foreign  na- 
tionals in  any  scheduled  area  during 
any  period  means  (1)  the  net  transfer 
of  capital  by  the  direct  investor  to  all 
incorporated  affiliated  nationals  in  such 
scheduled  area  during  such  period,  and 
(2)  the  net  transfer  of  capital  by  the 
direct  investor  to  all  unincorporated 
affiliated  foreign  nationals  in  such  sched- 
uled area  during  such  period.  If  the  sum 
of  subparagraphs  (1)  and  (2)  of  this 
paragraph  is  in  excess  of  zero,  the 
net  transfer  of  capital  during  such  pe- 
riod shall  be  deemed  a  positive  net  trans- 


fer  of  capital;  if  a  negative  amount,  it 
shall  "be  deemed  a  negative  net  transfer 
of  capital. 

(d)  In  calculating  the  amount  of  the 
net  transfer  of  capital  made  by  a  direct 
investor  to  a  scheduled  area  during  any 
period  (including  the  years  1965  and 
1966)  pursuant  to  paragraph  (c)  of  this 
section: 

( 1 )  There  shall  be  deducted  an  amount 
equal  to  the  proceeds  of  long-term  for- 
eign borrowing  actually  expended  in 
making  transfers  of  capital  to  affiliated 
foreign  nationals  in  such  scheduled  area 
during  such  period. 

(2)  There  shall  be  included  all  trans- 
fers of  funds  or  other  property  as  a  re- 
sult of  which  the  direct  investor  became 
a  direct  investor  in  any  affiliated  foreign 
national  and  all  transfers  of  funds  or 
other  property  to  or  on  behalf  of  or  for 
the  benefit  of  such  affiliated  foreign  na- 
tional made  by  or  on  behalf  of  or  for  the 
benefit  of  such  direct  investor  within  12 
months  (whether  or  not  during  the  pe- 
riod for  which  the  calculation  is  being 
made)  prior  to  the  date  of  the  transfer 
by  which  it  became  a  direct  investor  in 
such  affiliated  foreign  national,  to  the 
same  extent  as  if  the  direct  investor  had 
been  a  direct  investor  in  such  affiliated 
foreign  national  during  such  12-month 
period. 

§  1000.314      Authorization    and    exemp- 
tion. 

The  terms  "authorization"  and  "ex- 
emption" mean  an  authorization  or  ex- 
emption which  is  set  forth  in  this  part 
or  which  is  issued  pursuant  to  this  part. 

§  1000,315      General    authorization    and 
exemption. 

The  terms  "general  authorization"  and 
"general  exemption"  mean  an  authori- 
zation or  exemption  which  is  set  forth  in 
this  part  or  which  is  issued  pursuant  to 
this  part  and  published  in  the  Federal 
Register. 

§  1000.316     Specific    authorization    and 
exemption. 

The  terms  "specific  authorization"  and 
"specific  exemption"  mean  an  authori- 
zation or  exemption  which  is  issued  pur- 
suant to  this  part  but  which  is  neither 
set  forth  in  this  part  nor  published  in 
the  Federal  Register. 

§  1000.317     Domestic    bank;     foreign 
bank. 

(a)  The  term  "domestic  bank"  in- 
cludes any  branch  or  office  within  the 
United  States  of  any  of  the  following: 

(1)  A  bank  or  trust  company  organized 
under  the  banking  laws  of  the  United 
States;  (2)  a  private  bank  or  banker 
subject  to  supervision  and  examination 
under  the  banking  laws  of  the  United 
States;  and  (3)  a  foreign  bank  described 
in  subparagraph  (1)  of  paragraph  (b) 
of  this  section. 

(b)  The  term  "foreign  bank"  includes 
any  branch  or  office  within  a  foreign 
country  of  any  of  the  following:  (1)  A 
bank,  trust  company,  private  bank  or 
merchant  bank  organized  under  the  laws 
of  a  foreign  country;  and  (2)  a  domestic 
bank  described  in  subparagraphs  (1)  or 

(2)  of  paragraph  (a)  of  this  section. 


§  1000.318     United  States. 

(a)  The  term  "United  States"  includes 
the  St.ttes,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Pan- 
ama Canal  Zone,  the  Virgin  Islands, 
Guam,  Wake  Island,  American  Samoa, 
and  the  Trust  Territory  of  the  Pacific 
Islands. 

(b)  For  purposes  of  this  part,  a  person 
is  organized  under  the  laws  of  the  United 
States  if  it  is  organized  under  the  laws 
of  the  United  States,  any  State,  the  Dis- 
trict of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  any  territory  or  possession 
of  the  United  States,  or  the  Trust  Terri- 
tory of  the  Pacific  Islands. 

§  1000.319     Schedule  A,  B,  and  C  coun- 
tries. 

(a)  Schedule  A  countries  are  all  foreign 
countries  designated  as  less  developed 
countries  in  the  Executive  order,  as  from 
time  to  time  in  force,  issued  under  section 
4916  of  the  Internal  Revenue  Code. 

(b)  Schedule  B  countries  are  such 
other  foreign  countries  as  the  Secretary 
may  determine  to  be  developed  countries 
in  which  a  high  level  of  capital  inflow  is 
essential  for  the  maintenance  of  eco- 
nomic growth  and  financial  stability, 
and  where  those  requirements  cannot 
be  adequately  met  from  non-U.S. 
sources.  The  following  countries  are 
hereby  determined  to  fall  in  this  cate- 
gory: Abu  Dhabi,  Australia,  The  Ba- 
hamas, Bahrain,  Bermuda,  Canada, 
Hong  Kong,  Iran,  Iraq,  Ireland,  Japan, 
Kuwait,  Kuwait-Saudi  Arabia  Neutral 
Zone,  Libya,  New  Zealand,  Qatar^  Saudi 
Arabia,  the  United  Kingdom,  and,  com- 
mencing with  the  year  1970,  Spain. 

(c)  Schedule  C  countries  are  all  for- 
eign countries  not  included  as  Schedule 
A  or  B  countries. 

(d)  The  Secretary  may  in  his  discre- 
tion, from  time  to  time,  transfer  any 
foreign  country  from  any  one  of  the 
Schedules  to  another. 

§1000.320      Effective  date. 

The  term  'effective  date"  means  12:00 
noon  eastern  standard  time  of  January 
1,  1968. 

§  1000.321      Year;  period. 

(a)  The  term  "year"  shall  mean  a  cal- 
endar year  except  with  respect  to  a  per- 
son who  has  applied  for  and  received  the 
permission  provided  in  paragraph  (b)  of 
this  section.  With  respect  to  such  person, 
the  term  "year"  shall  mean  such  person's 
fiscal  year.  The  term  "period"  shall  mean 
any  period  of  time  (including  a  year)  on 
the  basis  of  which  compliance  with  the 
provisions  of  this  part  is  or  may  be  meas- 
ured, or  for  which  reports  must  be  filed 
pursuant  to  Subpart  F  of  this  part. 

(b)  A  direct  investor  which  customar- 
ily maintains  its  books  of  account  on  the 
basis  of  a  fiscal  year  other  than  a  calen- 
dar year  may  apply  to  the  Secretary  for 
permission  to  have  its  compliance  with 
the  provisions  of  this  part  measured  on 
the  basis  of  its  fiscal  year.  The  Secretary 
may.  in  his  discretion,  grant  the  appli- 
cation upon  a  showing  of  good  cause 
therefor,  including  a  showing  that, 
notwithstanding  the  granting  of  such 
application,  the  direct  investor  will  sub- 


stantially comply  with  the  provisions  of 
this  part  on  a  calendar  year  basis.  The 
Secretary  may  make  the  grant  of  the 
application  subject  to  any  terms  and 
conditions  that  he  deems  necessary. 

§  1000.322     Person    within    the    United 
States. 

(a)  The  term  "person  within  the 
United  States"  means : 

(1)  An  individual  who  is  a  resident 
of  the  United  States; 

(2)  An  individual,  wherever  residing, 
who  is  a  citizen  of  the  United  States  and 
the  center  of  whose  economic  interests 
is  located  within  the  United  States; 

(3)  A  corporation  or  partnership 
organized  under  the  laws  of  the  United 
States  (excluding  a  branch  of  such  a 
corporation  or  partnership  if  the  branch 
is  a  separate  foreign  national  under 
§  1000.302) ; 

(4)  A  trust  (other  than  a  trust  which 
is  deemed  a  corporation  under  §  1000.307 
(b) )  governed  by  the  laws  of  the  United 
States  if  the  grantor  of  the  trust  is,  or 
the  person  under  whose  will  the  trust 
was  created  was  at  the  time  of  his  death, 
a  person  within  the  United  States; 

(5)  An  estate,  if  the  decedent  was  a 
person  within  the  United  States  at  the 
time  of  his  death; 

(6)  A  domestic  bank  (as  denned  in 
11000.317(a)); 

(7)  An  affiliated  group  (as  defined  in 
§  1000.903) ;  and 

(8)  A  family  group  (as  defined  In 
§  1000.904) . 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  the  Secre- 
tary retains  full  power  to  determine  that 
any  person  is  a  person  within  the  United 
States. 

§  1000.323      International    finance    sub- 
sidiary. 

(a)  The  term  "international  finance 
subsidiary"  of  a  direct  investor  means  a 
corporation  organized  under  the  laws  of 
the  United  States,  all  the  stock  of  which 
(disregarding  directors'  qualifying 
shares)  is  owned  directly  or  indirectly 
by  the  direct  investor,  and  the  principal 
business  of  which  is  to  borrow  funds 
from  foreign  nationals  other  than  affil- 
iated foreign  nationals  and  to  invest  such 
funds  in  debt  or  equity  security  of  affil- 
iated foreign  nationals. . 

(b)  For  purposes  of  this  part,  a  direct 
investor  anfl  all  of  its  international  fi- 
nance subsidiaries  shall  be  considered  a 
single  person. 


§  1000.324      Lonjj-lorm    foreign    borrow- 
ing. 

(a)  (1)  "Foreign  borrowing"  means 
a  borrowing  made  by  a  direct  investor 
on  or  after  May  1,  1970  from  any  foreign 
national  (other  than  an  affiliated  foreign 
national  and  except  as  provided  in 
§  1000.1106),  including,  but  not  by  way 
of  limitation,  an  extension  of  credit  by 
any  such  foreign  national  to  the  direct 
investor  in  connection  with  the  purchase 
of  property  (including  securities)  by  the 
direct  investor  from  such  foreign  na- 
tional: Provided,  That  (i)  the  borrowing 
is  from  a  foreign  bank;  or  (ii>  the  bor- 
rowing is  from  or  is  guaranteed  by   a 


foreign  country  or  any  agency  thereof; 
or  (iii)  at  the  time  of  the  borrowing, 
the  debt  obligations  resulting  therefrom 
would,  if  purchased  by  nationals  or  resi- 
dents of  the  United  States,  be  subject 
to  the  Interest  Equalization  Tax  (In- 
ternal Revenue  Code,  Chapter  41,  sec- 
tions 4911-4931);  or  (iv)  the  lender 
agrees  in  writing  that,  for  a  period  of 
3  years  from  the  original  date  of  the 
borrowing  or  until  final  maturity,  which- 
ever first  occurs,  it  will  not  sell  or  other- 
wise transfer  the  debt  obligation  result- 
ing from  the  borrowing  to  a  resident  or 
national  of  the  United  States  (other 
than  a  foreign  bank  described  in 
§  1000.317(b)  (2))  or  a  Canadian  person 
(as  defined  in  §  1000.1101(d))  or  to  any 
person  who  the  lender  has  reason  to  be- 
lieve will  sell  or  otherwise  transfer  the 
debt  obligation  to  any  such  U.S.  resident 
or  national  or  Canadian  person. 

(2)  In  the  case  of  borrowings  made 
on  or  after  May  1,  1970,  "long-term  for- 
eign borrowing"  means  a  foreign  borrow- 
ing (as  denned  in  subparagraph  (1)  of 
this  paragraph)  to  the  extent  that  such 
foreign  borrowing  is  not  repaid  within  12 
months  after  the  original  date  of  the  bor- 
rowing: Provided,  That  solely  for  pur- 
poses of  this  subparagraph,  a  borrowing 
that  is  repaid  in  whole  or  in  part  pur- 
suant to  provisions  in  a  debt  instrument 
for  acceleration  upon  default  or  that  is 
repaid  by  reason  of  the  conversion  of  con- 
vertible debt  instruments  shall  be  deemed 
to  have  been  repaid  in  accordance  with 
the  maturities  otherwise  provided  in  such 
instruments. 

(3)  In  the  case  of  borrowings  made 
prior  to  May  1,  1970,  "long-term  foreign 
borrowing"  shall  be  as  denned  by  para- 
graphs (a)  and  (e)  of  this  section  as  in 
effect  on  April  30, 1970. 

(b)  (1)  The  refinancing  in  whole  or 
in  part  of  a  foreign  borrowing  or  a  long- 
term  foreign  borrowing  (by  renewal,  ex- 
tension, or  continuance  of  such  borrow- 
ing or  by  making  a  foreign  borrowing 
from  the  same  or  another  lender)  shall 
not,  to  that  extent,  be  deemed  a  repay- 
ment of  the  borrowing  or  the  making  of 
a  new  borrowing. 

(2)  The  delivery  of  equity  securities  of 
a  direct  investor  to  holders  of  debt  in- 
struments issued  by  the  direct  investor 
in  connection  with  a  long-term  foreign 
borrowing,  pursuant  to  the  exercise  of 
conversion  or  similar  rights,  shall  be 
deemed  a  repayment  of  the  borrowing  to 
the  extent  of  the  principal  amount  of 
indebtedness  surrendered  by  such  holders 
in  exchange  for  such  equity  securities. 

(c)  "Proceeds  of  long-term  foreign 
borrowing"  means  (1)  the  gross  amount 
or  value  (before  deducting  any  discounts, 
commissions  or  fees)  of  funds  or  other 
property  received  by  a  direct  investor 
from  the  first  purchaser  or  holder  in  ex- 
change for  the  debt  obligation  issued  or 
created  in  connection  with  the  borrow- 
ing, and  reported  by  the  direct  inves- 
tor on  its  next  and  all  succeeding  peri- 
odic reports  filed  with  the  Office  (whether 
quarterly  on  Form  FDI-102  or  annual  on 
Form  FDI-102F)  for  periods  during 
which  such  borrowing  Is  outstanding,  less 


(2)    repayments   of   principal   of   such 
borrowing. 

(d)  "Available  proceeds"  means  pro- 
ceeds of  long-term  foreign  borrowing  (as 
defined  in  paragraph  (c)  of  this  section) 
less  (1)  amounts  which  have  been  ex- 
pended in  transfers  of  capital  to  affili- 
ated foreign  nationals  other  than  Cana- 
dian affiliates  as  defined  In  §1000.1101 
(a)  and  deducted  under  §  1000.313(d) 
(1),  and  (2)  amounts  allocated  to 
positive  direct  Investment  made  in  a 
scheduled  area  and  deducted  under 
9  1000.306(e). 

(e)  [Revoked] 

§1000.325  Incorporated  and  unincor- 
porated affiliated  foreign  nationals. 
(Proposed  but  withdrawn  prior  to 
adoption;    see    §1000.304(b)(3)). 


Subpart  D — Interpretations 

§  1000.401  Reference  to  amended  sec 
lions. 

Reference  to  any  section  of  this  part 
or  to  any  regulation,  ruling,  order,  in- 
struction, direction,  authorization,  li- 
cense or  exemption  issued  pursuant  to 
this  part  shall  be  deemed  to  refer  to  the 
same  as  currently  amended  unless  other- 
wise so  specified. 

§  1000.402  Effect  of  amendment  of  sec- 
tions of  this  part  or  of  other  orders, 
etc. 

Any  amendment,  modification,  or 
revocation  of  any  section  of  this  part  or 
of  any  order,  regulation,  ruling,  instruc- 
tion, authorization,  license,  or  exemption 
issued  by  or  under  the  direction  of  the 
Secretary  pursuant  to  12  U.S.C.  95a,  as 
amended,  shall  not  unless  otherwise 
specifically  provided  be  deemed  to  affect 
any  act  done  or  omitted  to  be  done,  or 
any  suit  or  proceeding  had  or  com- 
menced in  any  civil  or  criminal  case, 
prior  to  such  amendment,  modification, 
or  revocation,  and  all  penalties,  for- 
feitures, and  liabilities  under  any  such 
section,  order,  regulation,  ruling,  in- 
struction, authorization,  license,  or 
exemption  shall  continue  in  effect  and 
may  be  enforced  as  if  such  amendment, 
modification,  or  revocation  had  not  been 
made. 

§1000.403     Transactions   between   prin- 
cipal and  agent.   (REVOKED) 

§  1000.404  Distribution,  apportionment 
or  allocation  of  earnings. 

In  any  case  of  two  or  more  organiza- 
tions, trades  or  businesses  owned  or  con- 
trolled directly  or  indirectly  by  the  same 
interests,  the  Secretary  may  distribute, 
apportion  or  allocate  earnings  or  any 
component  of  earnings,  if  he  determines 
that  such  distribution,  apportionment, 
or  allocation  is  necessary  or  appropriate 
clearly  or  properly  to  reflect  earnings 
attributable  to  a  direct  investors  interest 
in  affiliated  foreign  nationals  or  other- 
wise to  carry  out  the  purposes  of  this 
part. 


Subpart  E — Authorizations   or 
Exemptions 

§  1000.501      Exclusion    from    authoriza- 
tion or  exemption. 

(a)  No  authorization  or  exemption 
contained  in  this  part,  or  issued  by  or 
under  the  direction  of  the  Secretary  pur- 
suant to  this  part,  shall  be  deemed  to 
authorize  or  validate  any  direct  invest- 
ment made  prior  to  the  issuance  thereof, 
unless  such  authorization  or  other 
exemption  specifically  so  provides- 

(b)The  Secretary  reserves  the  right  to 
exclude  transactions  or  property  or 
classes  thereof  from  the  operation  of  any 
authorization  or  exemption  or  from  the 
privileges  therein  conferred,  or  to  restrict 
the  applicability  thereof  with  respect  to 
particular  persons.  Such  action  shall  be 
binding  upon  all  persons  receiving  actual 
notice  or  constructive  notice  thereof. 


§  1000.502      Elections     with     rcspeit     to 
§§  1000.503, 1000.504and  1000.507. 

(a)  A  direct  investor  shall  elect  for 
each  year,  commencing  with  the  year 
1970,  to  be  governed  by  the  provisions  of 

(1)  Section  1000.503,  or 

(2)  Section  1000.504  (a)  and  (c) ,  or 


(3) 
(4) 


Section  1000.504(b), 
Section  1000.507. 


(b)  The  election  made  pursuant  to  this 
paragraph  shall  be  binding  and  effective 
as  to  all  (and  not  less  than  all)  scheduled 
areas  and  as  to  the  year  for  which  the 
election  is  made,  and  shall  be  made  on 
Form  FDI-102F  timely  filed  by  the  direct 
Investor  pursuant  to  §  1000.602(b)  (3)  for 
the  year  for  which  the  election  is  made. 

(c)  A  direct  investor  that  elects  to  be 
governed  by  the  provisions  of  §  1000.507 
for  any  year  may  not  in  the  immediately 
following  year  elect  to  be  governed  by 
the  provisions  of  §  1000.503  without 
obtaining  prior  permission  of  the 
Secretary. 

(d)  A  direct  investor  that  elects  to  be 
governed  by  the  provisions  of  §  1000.503 
for  any  year,  commencing  with  the  year 
1970,  may  not  in  the  immediately  fol- 
lowing year  elect  to  be  governed  by  the 
provisions  of  §  1000.507  without  obtain- 
ing  prior  permission   of   the  Secretary. 


§  1000.503     Positive     direct     investment 
not  exceeding  $1,000,000;  minimum 
.  allowable. 

(&)  if  for  any  year  commencing  with 
the  year  1969  a  direct  investor  elects  un- 
der §  1000.502(a)(1),  positive  direct  in- 
vestment is  authorized  for  such  year  In 
all  scheduled  areas  in  an  aggregate 
amount  not  exceeding  $1,000,000. 

(b)  [Revoked] 

(c)  If  a  direct  investor  elects  to  make 
positive  direct  investment  during  any 
year  commencing  with  the  year  1969  as 
authorized  under  this  section,  no  positive 
direct  investment  shall  be  authorized  in 
such  year  under  §  1000.504  and  any  posi- 
tive direct  investment  which  would 
otherwise  have  been  authorized  in  such 
year  under  §  1000.504  (d),  (e),  or  (f)  or 


§  1000.1302  shall,  notwithstanding  those 
provisions,  not  be  authorized  in  such 
year  or  succeeding  years. 

(d)  Positive  direct  investment  made 
during  the  year  1968  which  was  author- 
ized by  §  1000.503  as  in  effect  for  such 
year  shall  reduce  the  amount  of  positive 
direct  investment  authorized  to  be  made 
in  succeeding  years  under  §  1000.504(f). 
Such  reduction  shall  first  be  made  in  the 
scheduled  area  in  which  such  positive 
direct  investment  was  made,  and  to  the 
extent  that  the  amount  of  positive  direct 
investment  made  in  such  scheduled  area 
exceeds  the  amount  of  positive  direct  in- 
vestment authorized  to  be  made  in  such 
scheduled  area  under  §  1000.504(f),  fur- 
ther reductions  shall  be  made  in  the 
amount  of  positive  direct  investment  au- 
thorized under  §  1000.504(f)  in  Schedules 
C,  B,  and  A,  in  that  order,  until  such 
reductions  shall  equal  in  the  aggregate 
the  total  amount  of  positive  direct  invest- 
ment made  or  the  total  amount  of  posi- 
tive direct  investment  authorized  under 
§  1000.504(f) ,  whichever  is  less. 

§  1000.504  Authorized  positive  direct 
investment  in  scheduled  areas ;  sched- 
ular  allowables. 


(a)  Historical  allowables.  If  for  any 
year  commencing  with  the  year  1969  a 
direct  investor  elects  under  §  1000.502(a) 
(2),  positive  direct  Investment  for  such 
year  is  authorized  as  follows: 

(1)  In  Schedule  A,  in  an  amount  not 
exceeding  110  percent  of  the  average  of 
direct  investment  by  the  direct  investor 
in  Schedule  A  during  the  years  1965  and 
1966; 

(2)  In  Schedule  B,  in  an  amount  not 
exceeding  65  percent  of  the  average  of 
direct  investment  by  the  direct  investor 
In  Schedule  B  during  the  years  1965  and 
1966; 

(3)  In  Schedule  C,  in  an  amount  not 
exceeding  35  percent  of  the  average  of 
direct  investment  by  the  direct  investor 
in  Schedule  C  during  the  years  1965  and 
1966. 

(b)  Earnings  allowable.  If  for  any  year 
commencing  with  the  year  1969  a  direct 
investor  elects  under  §  1000.502(a)  (3), 
positive  direct  investment  for  such  year 
Is  authorized  as  follows: 

(1)  In  Schedule  A,  in  an  amount  not 
exceeding  30  percent  of  the  annual  earn- 
ings of  the  direct  investor  in  Schedule  A 
during  the  immediately  preceding  year. 

(2)  In  Schedule  B,  in  an  amount  not 
exceeding  30  percent  of  the  annual  earn- 
ings of  the  direct  investor  in  Schedule  B 
during  the  immediately  preceding  year; 

(3)  In  Schedule  C,  in  an  amount  not 
exceeding  30  percent  of  the  annual 
earnings  of  the  direct  investor  in  Sched- 
ule C  during  the  immediately  preceding 
year. 

(4)  The  term  "annual  earnings" 
means  the  algebraic  sum  of  a  direct  in- 
vestor's share  of  total  earnings  or  total 
losses  during  a  year  of  all  the  direct  in- 
vestor's incorporated  affiliated  foreign 
nationals  in  a  scheduled  area  (exclud- 
ing  Canadian   affiliates    as   denned   in 


§  1000.1101(a)  from  Schedule  B)  deter- 
mined in  accordance  with  the  provisions 
of  §  1000.306(c)  and  the  direct  investor's 
share  of  net  earnings  or  losses  during 
such  year  of  all  the  direct  investor's  un- 
incorporated affiliated  foreign  nationals 
in  such  scheduled  area  (excluding 
Canadian  affiliates  as  defined  in  §  1000.- 
1101(a)  from  Schedule  B)  determined  in 
accordance  with  accounting  principles 
generally  accepted  in  the  United  States 
consistently  applied:  Provided,  That  an- 
nual earnings  of  less  than  zero  shall  for 
purposes  of  this  section  be  treated  as 
zero. 

(c)  Adjustment  to  historical  allow- 
able. If  for  any  year  commencing  with 
the  year  1969  a  direct  investor  elects 
under  §  1000.502(a)(2), 

(1)  The  amount  of  positive  direct  in- 
vestment authorized  in  Schedule  C  un- 
der paragraph  (a)  (3)  of  this  section  shall 
be  increased  by  the  lesser  of  either  the 
amount  by  which  30  percent  of  annual 
earnings  in  Schedule  C  during  the  im- 
mediately preceding  year  is  in  excess  of 
positive  direct  investment  authorized  in 
Schedule  C  under  said  paragraph  (a)  (3) 
during  the  current  year  or  by  the  amount 
of  positive  direct  investment  authorized 
in  Schedule  A  under  paragraph  (a)  (1) 
of  this  section:  Provided,  That  the 
amount  of  positive  direct  investment  au- 
thorized In  Schedule  A  under  said  para- 
graph (a)  (1)  shall  be  reduced  by  the 
amount  of  such  increase ; 

(2)  The  amount  of  positive  direct  In- 
vestment authorized  In  Schedule  C  under 
paragraph  (a)  (3)  of  this  section  shall 
be  increased  by  the  lesser  of  either  the 
amount  by  which  30  percent  of  annual 
earnings  in  Schedule  C  during  the  im- 
mediately preceding  year  is  in  excess  of 
positive  direct  investment  authorized  in 
Schedule  C  under  paragraphs  (a)(3)  and 
(c)  (1)  of  this  section  during  the  current 
year  or  by  the  amount  of  positive  direct 
investment  authorized  in  Schedule  B  un- 
der paragraph  (a)  (2)  of  this  section: 
Provided,  That  the  amount  of  positive 
direct  investment  authorized  in  Sched- 
ule B  under  said  paragraph  (a)  (2)  shall 
be  reduced  by  the  amount  of  such  in- 
crease; and 

(3)  The  amount  of  positive  direct  in- 
vestment authorized  in  Schedule  B  under 
paragraph  (a)  (2)  of  this  section  shall 
be  increased  by  the  lesser  of  either  the 
amount  by  which  30  percent  of  annual 
earnings  in  Schedule  B  during  the  im- 
mediately preceding  year  is  in  excess  of 
positive  direct  investment  authorized  in 
Schedule  B  under  said  paragraph  (a)  (2) 
during  the  current  year  or  by  the  amount 
of  positive  direct  investment  authorized 
in.  Schedule  A  under  paragraph  (a)(1) 
of  this  section  (calculated  after  the  re- 
duction provided  in  subparagraph  (1)  of 
this  paragraph) :  Provided,  That  the 
amount  of  positive  direct  investment  au- 
thorized in  Schedule  A  under  paragraph 
(a)(1)  of  this  section  shall  be  reduced 
by  the  amount  of  such  increase. 

(d)  Carryforward  allowables  and  use 
of  schedular  allowables  in  other  sched- 
uled areas.  (1)  If,  during  any  year  com- 
mencing with  the  year  1969,  the  amount 
of  positive  direct  investment  authorized 


to  a  direct  investor  in  Schedule  A  under 
paragraphs  (a)(1)  and  (c)  of  this  sec- 
tion or  paragraph  (b)  (1)  of  this  section 
exceeds  the  amount  of  direct  invest- 
ment (whether  positive  or  negative) 
made  by  the  direct  Investor  during  such 
year  in  Schedule  A,  or  if  no  positive  di- 
rect investment  is  so  authorized  to  the 
direct  investor  in  Schedule  A  during  such 
year  but  the  direct  investment  by  the  di- 
rect investor  in  Schedule  A  during  such 
year  Is  negative,  the  direct  investor  Is 
authorized  to  make  additional  positive 
direct  investment  in  Schedule  A  during 
succeeding  years  in  an  aggregate  amount 
of  not  more  than  the  amount  of  such 
excess,  or  the  amount  of  such  negative 
direct  investment,  as  the  case  may  be. 

(2)  If,  during  any  year  commencing 
with  the  year  1969,  the  amount  of  posi- 
tive direct  Investment  authorized  to  a 
direct  Investor  in  Schedule  B  under  para- 
graphs (a)  (2)  and  (c)  of  this  section  or 
paragraph  (b)  (2)  of  this  section  exceeds 
the  amount  of  direct  investment 
(whether  positive  or  negative)  made  by 
the  direct  Investor  during  such  year  in 
Schedule  B,  or  if  no  positive  direct  In- 
vestment Is  so  authorized  to  the  direct 
Investor  in  Schedule  B  during  such  year 
but  the  direct  Investment  by  the  direct 
investor  In  Schedule  B  during  such  year 
is  negative,  the  direct  investor  Is  au- 
thorized to  make  additional  positive  di- 
rect Investment  In  Schedule  A  during 
such  year,  and,  to  the  extent  additional 
positive  direct  investment  In  Schedule  A 
is  not  made  during  such  year  the  direct 
investor  Is  authorized  to  make  additional 
positive  direct  investment  in  Schedules 
A  and  B  during  succeeding  years:  Pro- 
vided, That  the  aggregate  amount  of 
additional  positive  direct  investment  au- 
thorized by  this  subparagraph  shall  not 
be  more  than  the  amount  of  such  excess, 
or  the  amount  of  such  negative  direct 
investment,  as  the  case  may  be. 

(3)  If,  during  any  year  commencing 
with  the  year  1969,  the  amount  of  posi- 
tive direct  investment  authorized  to  a 
direct  investor  in  Schedule  C  under  para- 
graphs (a)  (3)  and  (c)  of  this  section 
or  paragraph  (b)  (3)  of  this  section  ex- 
ceeds the  amount  of  direct  investment 
(whether  positive  or  negative)  made  by 
the  direct  investor  during  such  year  in 
Schedule  C,  or  If  no  positive  direct  in- 
vestment Is  so  authorized  to  the  direct 
Investor  in  Schedule  C  during  such  year 
but  the  direct  investment  by  the  direct 
investor  in  Schedule  C  during  such  year 
is  negative,  the  direct  investor  Is  author- 
ized to  make  additional  positive  direct 
investment  in  Schedule  A  or  B  during 
such  year,  and,  to  the  extent  additional 
positive  direct  investment  in  Schedules 
A  or  B  is  not  made  during  such  year, 
the  direct  investor  is  authorized  to  make 
additional  positive  direct  investment 
Schedules  A,  B,  or  C  during  succeeding 
years:  Provided,  That  the  aggregate  of 
additional  positive  direct  investment 
authorized  by  this  subparagraph  shall 
not  be  more  than  the  amount  of  such 
excess,  or  the  amount  of  such  negative 
direct  investment,  as  the  case  may  be. 

(e)  Schedule  C  total  losses;  reinvest- 
ment allowable.  If  the  incorporated  affll- 
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iated  foreign  nationals  of  a  direct 
investor  in  Schedule  C  have  total  losses 
during  any  year  commencing  with  the, 
year  1969  (calculated  as  provided  in 
§  1000.306(c) ) ,  such  losses  shall,  for  pur- 
poses of  this  section,  be  disregarded  in 
calculating  the  direct  investment 
(whether  positive  or  negative)  made  by 
the  direct  investor  in  Schedule  C  for  such 
year:  Provided,  That  the  direct  investor 
shall  be  authorized  to  reinvest  additional 
earnings  of  incorporated  affiliated  for- 
eign nationals  in  Schedule  C  during  suc- 
ceeding years  in  an  aggregate  amount  of 
not  more  than  the  direct  investor's  share 
of  such  total  losses. 

(f)  Carryforward  allowables  from 
1968.  (1)  A  direct  investor  authorized 
under  former  §  1000.504(b)  (1),  as  in 
effect  on  December  31,  1968,  to  make 
positive  direct  investment  in  Schedule 
A  during  1969  is  authorized  to  make 
positive  direct  investment  in  Schedule 
A  during  1969  and  .succeeding  years  in 
an  aggregate  amount  not  to  exceed  the 
amount  of  positive  direct  investment  so 
authorized  to  be  made  during  1969  under 
said  former  §  1000.504(b)(1). 

(2)  A  direct  investor  authorized  under 
former  $  1000.504Tb)  (2),  as  in  effect  on 
December  31,  1968,  to  make  positive  di- 
rect investment  in  Schedule  B  during 
1969  is  authorized  to  make  positive  direct 
investment  in  Schedules  A  or  B  during 
1969  and  succeeding  years  in  an  aggre- 
gate amount  not  to  exceed  the  amount 
of  positive  direct  investment  so  author- 
ized to  be  made  during  1969  under  said 
former  5  1000.504(b)  (2) . 

(3)(1)  A  direct  investor  authorized 
to  make  positive  direct  investment,  to 
make  a  positive  net  transfer  of  capital, 
or  to  reinvest  additional  earnings  of  in- 
corporated affiliated  foreign  nationals 
under  former  §  1000.504(c)  (1)  and  (2), 
as  in  effect  on  December  31,  1968,  is 
authorized  to  make  positive  direct  in- 
vestment in  Schedules^,  B,  or  C  during 
1969  and  succeeding  years  In  an  aggre- 
gate amount  not  to  exceed  the  aggregate 
amount  of  positive  direct  investment, 
positive  net  transfer  of  capital,  and  addi- 
tional reinvested  earnings  so  authorized 
to  be  made  under  said  former  9  1000.504 
(c)  (1)  and  (2). 

(ii)  A  direct  investor  authorized  un- 
der former  §  1000.504(c)  (3) ,  as  in  effect 
on  December  31,  1968,  to  reinvest  earn- 
ings of  Incorporated  affiliated  foreign 
nationals  in  Schedule  C  during  1969  shall 
be  authorized  to  reinvest  earnings  of  in- 
corporated affiliated  foreign  nationals  In 
Schedule  C  during  1969  or  succeeding 
years  in  an  aggregate  amount  not  to  ex- 
ceed the  amount  of  earnings  so  author- 
ized to  be  reinvested  during  1969  under 
said  former  9  1000.504(c)  (3). 

§  1000.505     Transfers  between  affiliated 
foreign   nationals. 

(a)  (1)  For  purposes  of  the  succeeding 
provisions  of  this  §  1000.505.  (i)  if  funds 
or  other  property  are  transferred  by  an 
unincorporated  affiliated  foreign  na- 
tional of  a  direct  investor  to  the  direct 
investor  or  to  another  affiliated  foreign 
national  of  the  direct  investor,  the  funds 
or  property  shall,  if  the  transferee  is  not 
the  immediate  parent  of  the  transferor 


affiliated  foreign  national,  be  treated  as 
having  been  transferred  by  such  imme- 
diate parent  and  (ii)  if  funds  or  other 
property  are  transferred  to  an  unincor- 
porated affiliated  foreign  national  of  a 
direct  investor  by  the  direct  investor  or 
by  another  affiliated  foreign  national  of 
the  direct  investor,  the  funds  or  property 
shall,  if  the  transferor  is  not  the  imme- 
diate parent  of  the  transferee  affiliated 
foreign  national,  be  treated  as  having 
been  transferred  to  such  immediate  par- 
ent: Provided,  in  each  case,  That  the  im- 
mediate parent  is  the  direct  investor  or 
an  incorporated  affiliated  foreign  na- 
tional of  the  direct  investor  and  that  such 
immediate  parent  is  not  the  immediate 
parent  of  both  the  transferor  and  trans- 
feree affiliated  foreign  national. 

(2)  For  purposes  of  99  1000.312  and 
1000.313(a),  (i)  if  funds  or  other  prop- 
erty are  deemed  under  subparagraph 
(l)(ii)  of  this  paragraph  to  have  been 
transferred  'by  an  incorporated  affiliated 
foreign  national  of  a  direct  investor  to 
the  direct  investor,  the  transfer  shall  be 
treated  as  a  transfer  of  capital  by  the 
incorporated  affiliated  foreign  national 
to  the  direct  investor  (in  an  amount 
equal  to  the  full  amount  or  value  of  the 
funds  or  property  so  transferred)  and 
(ii)  if  funds  or  other  property  are  deemed 
under  subparagraph  (1)  (i)  of  this  para- 
graph to  have  been  transferred  by  the 
direct  investor  to  an  incorporated  affili- 
ated foreign  national  of  the  direct  in- 
vestor, the  transfer  shall  be  treated  as  a 
transfer  of  capital  by  the  direct  investor 
to  the  incorporated  affiliated  foreign  na- 
tional (in  an  amount  equal  to  the  full 
amount  or  value  of  the  funds  or  property 
so  transferred) :  Provided,  in  each  case, 
That  either  the  affiliated  foreign  na- 
tional actually  transferring  the  funds  or 
other  property  or  the  affiliated  foreign 
national  actually  receiving  such  funds  or 
other  property  is  an  affiliate  of  the  direct 
investor  as' denned  in  9  1000.903(a)  and 
that  the  transfer,  if  actually  made  by  or 
to  the  direct  investor,  as  the  case  may 
be.  would  have  constituted  a  transfer  of 
capital  under  9  1000.312. 

(3)  For  purposes  of  §S  1000.312(a)  and 
(b)  and  1000.313(a),  if  funds  or  other 
property  are  transferred  (or  deemed  under 
paragraph  (a)(1)  to  have  been  trans- 
ferred) by  an  incorporated  affiliated  for- 
eign national  of  a  direct  investor  to  anoth- 
er incorporated  affiliated  foreign  national  of 
such  direct  investor,  the  transfer  shall  be 
treated  as  a  transfer  of  capital  by  the  trans- 
feror affiliated  foreign  national  to  the  di- 
rect investor  (in  an  amount  equal  to  the 
full  amount  or  value  of  the  funds  or  prop- 
erty so  transferred)  and  as  a  further  trans- 
fer of  capital  in  an  equivalent  amount  by 
the  direct  investor  to  the  transferee  affiliat- 
ed foreign  national:  Provided,  That  the 
affiliated  foreign  national  actually  trans- 
ferring the  funds  or  other  property  or  the 
affiliated  foreign  national  actually  receiving 
such  funds  or  other  propetry  is  an  affiliate 
of  the  direct  investor  as  defined  in  8  1000.- 
903(a)  and  that  the  transfer,  if  actually 
made  by  the  direct  investor,  would  have 
constituted  a  transfer  of  capital  under 
5  1000.312(a):    And   provided   further.   Thai 


a  time  charter  of  a  vessel  by  an  incorporat- 
ed affiliated  foreign  national  of  such  direct 
investor  shall  not  be  subject  to  this  sub- 
paragraph. 

(4)  In  calculating  the  net  transfer  of 
capital  made  by  a  direct  investor  during 
any  period  to  all  unincorporated  affil- 
iated foreign  nationals  in  a  scheduled 
area  under  §  1000.313(b),  the  direct  in- 
vestor shall  be  deemed  not  to  have  any 
share  in  a  net  increase  or  decrease  in 
the  net  assets  of  an  unincorporated  affil- 
iated foreign  national  in  the  scheduled 
area  if  the  immediate  parent  of  such 
unincorporated  affiliated  foreign  na- 
tional is  not  the  direct  investor  or  an 
affiliate  of  the  direct  investor  as  defined 
in  9  1000.903(a). 

(5)  For  purposes  of  99  1000.312(a) 
and  1000.313(a),  if  an  unincorporated 
affiliated  foreign  national  of  a  direct 
investor  has  a  net  decrease  in  its  net 
assets  during  any  period,  the  direct  in- 
vestor shall  be  deemed  to  have  made  a 
transfer  of  capital  to  the  immediate 
parent  of  such  unincorporated  affiliated 
foreign  national  to  the  extent  that  the 
direct  investor's  share  of  such  net  de- 
crease is  not  attributable  to  losses  in- 
curred by  the  unincorporated  affiliated 
foreign  national  during  such  period: 
Provided,  That  such  immediate  parent 
is  an  incorporated  affiliated  foreign  na- 
tional and  is  an  affiliate  of  the  direct  in- 
vestor as  denned  in  9  1000.903(a). 

(6)  For  purposes  of  99  1000.312(b) 
and  1000.313(a),  (i)  if  an  unincorpo- 
rated affiliated  foreign  national  of  a  di- 
rect investor  has  a  net  increase  in  its 
net  assets  during  any  period,  the  imme- 
diate parent  of  such  unincorporated  af- 
filiated foreign  national  shall  be  deemed 
to  have  made  a  transfer  of  capital  to  the 
direct  investor  to  the  extent  that  the 
direct  investor's  share  of  such  net  in- 
crease is  not  attributable  to  earnings  of 
the  unincorporated  affiliated  foreign  na- 
tional during  such  period,  and  (ii)  if  an 
unincorporated  affiliated  foreign  na- 
tional of  a  direct  investor  incurs  a  loss 
during  any  period  but  such  unincorpo- 
rated affiliated  foreign  national  has  no 
change  or  has  a  net  increase  in  its  net 
assets  during  such  period,  or  has  a  net 
decrease  In  its  net  assets  during'  such 
period  but  the  loss  exceeds  the  net  de- 
crease in  net  assets,  the  immediate  par- 
ent of  such  unincorporated  affiliated 
foreign  national  shall  be  deemed  to  have 
made  a  transfer  of  capital  to  the  direct 
investor  in  an  amount  equal  to  (a)  the 
direct  investor's  share  of  the  loss,  (b) 
the  direct  investor's  share  of  the  net 
increase  in  net  assets  plus  the  direct 
investor's  share  of  the  loss  or  (c)  the 
amount  by  which  the  direct  investor's 
share  of  the  loss  exceeds  the  direct  in- 
vestor's share  of  the  net  decrease  in  net 
assets,  as  the  case  may  be:  Provided,  in 
each  case.  That  the  immediate  parent  of 
the  unincorporated  affiliated  foreign  na- 
tional is  an  incorporated  affiliated  for- 
eign national  and  is  an  affiliate  of 
the  direct  investor  «&s  defined  in 
§  1000.903(a). 

(b)  Notwithstanding  anything  to  the 
contrary  contained  in  paragraph  (a)  of 


this  section,  a  trade  credit  extended  by 
one  affiliated  foreign  national  of  a  direct 
investor  to  another  affiliated  foreign  na- 
tional of  such  direct  investor  in  the  or- 
dinary course  of  business  pursuant  to 
arm's-length  terms  shall  not  be  deemed 
a  transfer  of  capital  by  the  direct  in- 
vestor to  the  affiliated  foreign  national 
receiving  the  credit  nor  a  transfer  of 
capital  by  the  affiliated  foreign  national 
extending  the  credit  to  the  direct  inves- 
tor if  the  obligation  is  in  fact  paid  within 
12  months  after  extension  of  the  credit, 
in  which  event  payment  of  the  obligation 
shall  not  be  deemed  a  transfer  of  capi- 
tal by  the  direct  investor  to  the  affiliated 
foreign  national  receiving  payment  nor 
a  transfer  of  capital  by  the  affiliated  for- 
eign national  making  payment  to  the  di- 
rect investor.  If  the  affiliated  foreign  na- 
tional extending  or  receiving  the  credit 
is  an  unincorporated  affiliated  foreign 
national  of  the  direct  investor  and  the 
obligation  is  in  fact  paid  within  12 
months,  any  change  in  the  net  assets  of 
the  unincorporated  affiliated  foreign  na- 
tional attributable  to  the  transaction 
shall  not  be  taken  into  account  under 
§  1000.313(b)  in  calculating  the  net 
transfer  of  capital  made  by  the  direct 
Investor  to  all  unincorporated  affiliated 
foreign  nationals  in  the  scheduled  area 
In  which  such  unincorporated  affiliated 
foreign  national  is  located. 

(c)  For  purposes  hereof,  the  immedi- 
ate parent  of  a  partnership  referred  to 
In  S  1000.304(a)  (1)  (i)  is  the  direct  in- 
vestor or  affiliated  foreign  national 
which  Is  the  partner,  the  Immediate 
parent  of  a  business  venture  referred  to 
in  §  1000.304(a)  (1)  (11)  Is  the  direct  in- 
vestor, and  the  Immediate  parent  of  a 
business  venture  referred  to  in  §  1000.304 
(a)  (1)  (iii)  Is  the  corporation  or  partner- 
ship on  whose  behalf  the  business  ven- 
ture is  conducted. 

§  1000.506  Additional  authorized  posi- 
tive direct  investment  in  any  one  or 
more  scheduled  areas;  incremental 
earnings  allowable. 

(a)  For  the  purposes  of  this  section: 

(1)  The  term  "aggregate  annual  earn- 
ings" means  the  algebraic  sum  of  a  direct 
Investor's  annual  earnings  in  all  sched- 
uled areas  as  defined  In  §  1000.504(b)  (4) . 

(2)  The  term  "base  period  aggregate 
annual  earnings"  means  an  amount  equal 
to  50  percent  of  the  sum  of  the  ag- 
gregate annual  earnings  for  the  years 
1966  and  1967:  Provided,  That  the  base 
period  aggregate  annual  earnings  shall 
In  no  event  be  less  than  zero. 

(3)  The  term  "incremental  earnings" 
means,  with  respect  to  each  year  begin- 
ning with  the  year  1970,  the  amount,  if 
any,  by  which  the  aggregate  annual  earn- 
ings for  such  year  exceed  the  base  period 
aggregate  annual  earnings. 

(4)  The  term  "incremental  earnings 
allowable"  means,  with  respect  to  each 
year  beginning  with  the  year  1970  in. 
which  there  are  incremental  earnings, 
the  amount  by  which  40  percent  of  the 
incremental  earnings  for  such  year  ex- 
ceeds the  greatest  of  the  following  (com- 
puted  without   regard    to    the   reduc- 


tion provisions  of  §  1000.1003  or  any 
authorization,  exemption,  ruling,  com- 
pliance settlement  or  order,  and 
without  regard  to  any  election  made 
under  §  1000.502(a) ) :  (i)  The  amount 
of  positive  direct  investment  author- 
ized to  be  made  by  the  direct  in- 
vestor during  such  year  in  all  scheduled 
areas  under  §  1000.503,  or  (ii)  the 
amount  of  positive  direct  investment,  if 
any,  authorized  to  be  made  by  the  direct 
investor  during  such  year  in  all  scheduled 
areas  under  §  1000.504(a)  (1),  (2),  and 
(3) ,  or  (iii)  the  amount  of  positive  direct 
investment,  if  any,  authorized  to  be  made 
by  the  direct  investor  during  such  year 
in  all  scheduled  areas  under  §  1000.504 
(b)  (1).,  (2),  and  (3). 

(b)  For  any  year,  commencing  with 
the  year  1970,  a  direct  investor  that 
elects  under  §  1000.502(a)  (1)  may  make 
additional  positive  direct  investment  in 
excess  of  that  authorized  by  §  1000.503 
in  all  scheduled  areas  in  an  aggregate 
amount  not  exceeding  the  direct  inves- 
tor's incremental  earnings  allowable  for 
such  year. 

(c)  For  any  year,  commencing  with 
the  year  1970,  a  direct  investor  that  elects 
under  §  1000.502(a)  (2)  or  (3)  or  (4)  may 
make  additional  positive  direct  invest- 
ment in  excess  of  that  authorized  by 
§  1000.504  or  §  1000.507  in  any  scheduled 
area  in  an  amount  not  exceeding  the 
direct  investor's  incremental  earnings 
allowable  for  such  year:  Provided,  That 
the  aggregate  of  positive  direct  invest- 
ment made  pursuant  to  this  paragraph 
in  all  scheduled  areas  shall  not  exceed 
the  incremental  earnings  allowable.  A 
direct  investor  that  elects  §  1000.504  shall 
compute  additional  positive  direct  invest- 
ment made  in  Schedule  C  for  such  year 
pursuant  to  this  section  in  accordance 
with  §  1000.504(e). 

(d)  If,  during  any  year  commencing 
with  the  year  1970,  the  incremental 
earnings  allowable  authorized  to  a  direct 
investor  exceeds  the  aggregate  of  addi- 
tional positive  direct  investment  made  in 
all  scheduled  areas  pursuant  to  para- 
graph (b)  or  (c)  of  this  section,  the 
direct  investor  is  authorized  to  make  ad- 
ditional positive  direct  investment,  dur- 
ing succeeding  years,  in  the  same  manner 
as  provided  in  paragraphs  (b)  and  (c) 
of  this  section,  in  an  aggregate  amount 
riot  exceeding  such  excess. 

§  1000.507     Alternative    minimum    and 
Schedule  A  supplemental  allowable. 

(a)  If  for  any  year  commencing  with 
the  year  1970  a  direct  investor  elects  un- 
der §  1000.502(a)(4),  positive  direct  in- 
vestment for  such  year  is  authorized  as 
follows : 

(1)  In  Schedules  B  and  C  in  an  aggre- 
gate amount  not  exceeding  $1  million; 
and 

(2)  In  Schedule  A  in  an  amount  not 
exceeding  $4  million. 

(b)  If  during  any  year  commencing 
with  the  year  1970  the  aggregate  amount 
of  positive  direct  investment  authorized 
to  a  direct  investor  in  Schedules  B  and 
C  under  paragraph  (a)(1)  of  this  sec- 
tion exceeds  the  aggregate  amount  of 
direct  investment  (whether  positive  or 
negative)   made  by  the  direct  Investor 


during  such  year  in  Schedules  B  and  C, 
the  direct  investor  is  authorized  to  make 
additional  positive  direct  investment  in 
Schedule  A  during  the  same  year  in  an 
aggregate  amount  of  not  more  than  the 
amount  of  such  excess. 

(c)  If  a  direct  investor  elects  to  make 
positive  direct  investment  during  any 
year  commencing  with  the  year  1970  as 
authorized  under  this  section,  no  positive 
direct  investment  shall  be  authorized  in 
such  year  under  §  1000.504  and  any  posi- 
tive direct  investment  which  would  other- 
wise have  been  authorized  in  such  year 
under  §  1000.504  (d) ,  (e) ,  or  (f )  or 
§  1000.1302  shall,  notwithstanding  those 
provisions,  not  be  authorized  in  such 
year  or  succeeding  years. 


Subpart  F — Records  and  Reports 

§  1000.601     Records. 

Every  person  subject  to  the  provisions 
of  this  part  shall  keep  in  the  United 
States  a  full  and  accurate  record  of  each 
transaction  engaged  in  by  it  which  is 
subject  to  the  provisions  of  this  part,  re- 
gardless of  whether  such  transaction  is 
effected  pursuant  to  authorization  or 
otherwise,  and  of  every  other  transaction 
between  such  person  and  an  affiliated 
foreign  national.  Such  records  (includ- 
ing, but  not  limited  to,  source  materials, 
journals  or  other  books  of  original  entry, 
ledgers,  financial  statements,  work  pa- 
pers, regardless  of  by  whom  prepared, 
and  minute  books)  shall  be  retained  for 
at  least  3  years  after  the  date  of  the 
filing  of  any  report  relating  to  or  contain- 
ing information  concerning  such  trans- 
action, whether  or  not  the  transaction  is 
individually  identified.  Records  relating 
to  transactions  with  respect  to  which 
there  is  no  reporting  requirement  shall  be 
retained  for  at  least  3  years  after  the 
filing  of  the  annual  report  relating  to  the 
year  in  which  such  transactions  occurred. 

§  1000.602     Reports. 

(a)  Every  person  is  required  to  fur- 
nish under  oath,  in  the  form  of  reports 
or  otherwise,  from  time  to  time  and  at 
any  time  as  may  be  required  by  the 
Secretary,  complete  information  relative 
to  any  transaction  with  respect  to  which 
records  are  required  to  be  kept  under  this 
part  or  information  otherwise  reason- 
ably related  to  direct  investment  or  the 
purposes  of  Executive  Order  11387  or  of 
this  part.  The  Secretary  may '  require 
that  such  reports  Include  the  production 
of  any  books  of  account,  contracts,  let- 
ters, or  other  papers,  relevant  to  direct 
Investment  or  transactions  related  there- 
to In  the  custody  or  control  of  persons 
required  to  make  such  reports.  Complete 
information  with  respect  to  transactions 
related  to  direct  investment  may  be  re- 
quired either  before  or  after  such  trans- 
actions are  completed.  The  Secretary 
may,  through  any  person  or  agency,  in- 
vestigate any  such  transaction  or  any 
violation  of  the  provisions  of  this  part, 
regardless  of  whether  any  report  has 
been  required  or  filed  in  connection 
therewith. 

(b)  Unless  a  direct  investor  is  exempt 
from  filing  a  report  as  provided  in  the 
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Instructions  to  said  report,  the  following 
reports  are  required  to  be  filed  by  direct 
Investors  with  the  Office  of  Foreign  Di- 
rect Investments,  Department  of  Com- 
merce, Washington,  D.C.  20230,  in  addi- 
tion to  such  other  reports  as  may  be 
required  under  paragraph  (a)  of  this 
section : 

(1)  Form  FDI-101,  Base  Period  Re- 
port. This  report  must  be  filed  by 
March  15,  1968,  or  if  the  reporter  is  an 
acquiring  or  divesting  direct  investor  as 
to  any  affiliated  foreign  national  under 
§  1000.312(c)(1)  after  January  1,  1968, 
such  direct  investor  shall  file  a  Form 
FDI-101  on  or  before  the  end  of  the 
month  following  the  close  of  the  calendar 
quarter  during  which  the  acquisition  oc- 
curred. If  a  direct  investor  is  exempt 
from  reporting  as  provided  in  the  in- 
structions to  Form  FDI-101,  and  if  the 
exemption  subsequently  ceases .  to  ap- 
ply, such  direct  investor  shall  file  a 
Form  FDI-101  on  or  before  the  end  of 
the  month  following  the  close  of  the 
calendar  quarter  during  which  the  ex- 
emption ceases  to  apply. 

(2)  Form  FDI-102,  Cumulative  Quar- 
terly Report.  Unless  an  exemption  or  ex- 
tension is  given,  this  report  must  be  filed 
within  45  days  after  the  close  of  each 
quarter  of  a  year. 

(3)  Form  FDI-102F,  Annual  Report. 
Unless  an  exemption  or  extension  is 
given,  this  report  must  be  filed  for  years 
commencing  with  1968  by  April  30  of  the 
year  succeeding  the  year  for  which  the 
report  is  made. 

(4)  Form  FDI-103  series,  Survey  of 
Planned  Direct  Investment.  Unless  an 
exemption  or  extension  is  given,  this  re- 
port must  be  filed  on  the  date  given  in 
the  instructions  to  said  report  and  as 
shall  be  published  in  the  Federal  Reg- 
ister at  the  time  the  form  is  distributed 
or  made  available. 

(5)  Form  FDI-105,  AFN  Financial 
Structure  and  Related  Data.  Unless  an 
exemption  or  extension  is  given,  this  re- 
port must  be  filed  on  the  date  given  in 
the  instructions  to  said  report  and  as 
shall  be  published  in  the  Federal  Reg- 
ister at  the  time  the  form  is  distributed 
or  made  available. 

(c)  Applications  for  extensions  of  time 
in  which  to  file  reports  shall  be  made 
to  the  Office  of  Foreign  Direct  Invest- 
ments and  must  be  received  by  the  Office 
prior  to  the  time  such  reports  are  due. 
Applications  shall  contain  a  statement 
of  reasons  for  inability  to  report  on  time. 
An  extension  of  time  will  be  given  for 
good  cause  shown. 

(d)  Reports  mailed  to  the  Office  are 
deemed  filed  on  the  date  post-marked  on 
the  envelope  in  which  they  are  mailed. 
Reports  delivered  directly  to  the  Office 
are  deemed  filed  when  received  as  evi- 
denced by  the  Office's  date  stamp  there- 
on. 

(e)  Copies  of  all  necessary  forms,  and 
instructions  as  to  their  preparation  and 
filing,  may  be  obtained  from  the  Office 
of  Foreign  Direct  Investments,  Depart- 
ment of  Commerce,  Washington,  D.C. 
20230,  or  from  any  Field  Office  of  the 
Department. 


Subpart  G — Penalties 

§  1000.701      Penalties 

ta)  Attention  is  directed  to  12  U.S.C. 
95a,  which  provides  in  part: 

Whoever  willfully  violates  any  of  the  pro- 
visions of  this  section  or  of  any  license,  order, 
rule,  or  regulation  Issued  thereunder,  shall, 
upon  conviction,  be  fined  not  more  than 
$10,000.  or.  If  a  natural  person,  may  be  im- 
prisoned for  not  more  than  10  years,  or  both; 
and  any  officer,  director,  or  agent  of  any 
corporation  who  knowingly  participates  in 
such  violation  may  be  punished  by  a  like 
fine,  imprisonment,  or  both.  As  used  in  this 
section  the  term  "person"  means  an  Individ- 
ual, partnership,  association,  or  corporation. 

This  section  is  applicable  to  violations 
of  any  provision  of  this  part  and  to  vio- 
lations of  the  provisions  of  any  license, 
ruling,  regulation,  order,  direction  or  in- 
struction issued  by  or  pursuant  to  the 
direction  or  authorization  of  the  Secre- 
tary pursuant  to  this  part  or  otherwise 
under  such  section. 

<b>  Attention  is  also  directed  to  18 
U.S.C.  1001.  which  provides: 

Whoever,  in  any  matter  within  the  Jurisdic- 
tion of  any  department  or  agency  of  the 
United  States  knowingly  and  willfully  falsi- 
fies, conceals,  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or  makes 
any  false,  fictitious,  or  fraudulent  statements 
or  representations,  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  to 
contain  any  false,  fictitious  or  fraudulent 
statement  or  entry,  shall  be  fined  not  more 
than  $10,000  or  Imprisoned  not  more  than 
5  years,  or  both. 

§  1000.702     Effect  upon  lenders. 

Any  person  (other  than  an  affiliated 
foreign  national  of  a  direct  investor) 
who  lends  money  or  extends  credit  to 
such  direct  investor  or  to  an  affiliated 
foreign  national  of  such  direct  Investor 
and  who  does  not  have  actual  knowl- 
edge, when  such  loan  is  made  or  credit 
extended  (or  when  a  commitment  is  giv- 
en to  make  the  loan  or  extend  the  cred- 
it) ,  that  the  use  of  the  proceeds  thereof, 
the  repayment  thereof  or  any  other 
transaction  In  connection  therewith  will 
involve  or  constitute  a  violation  by  the 
direct  Investor  of  any  provision  of  this 
part  or  of  any  license,  ruling,  regulation, 
order,  direction  or  instruction  issued  by 
or  pursuant  to  the  authorization  or  di- 
rection of  the  Secretary  pursuant  to  this 
part  or  otherwise  under  3  1000.701,  may 
receive  repayment  thereof  (together  with 
all  interest  and  other  fees  and  charges) 
and  otherwise  participate  in  any  other 
transaction  in  connection  therewith 
without  being  subject  to  the  penalties 
referred  to  in  §  1000.701(a),  and  such 
person's  rights  against  the  direct  inves- 
tor or  affiliated  foreign  national  In  con- 
nection with  such  loan  or  extension  of 
credit  shall  not  in  any  way  be  affected 
<or  impaired  by  reason  of  the  provisions 
of  this  part. 

Subpart  H — Procedures 

§  1000.801      Applications  for  specific  au- 
thorizations and  exemptions. 

(a)  Filing.  Transactions  subject  to  the 
prohibitions  contained  in  this  part  which 


are  not  generally  authorized  may  be  ef- 
fected only  under  specific  authorization. 
Persons  subject  to  the  requirements  of 
this  part  may  be  exempted  from  comply- 
ing with  any  requirement  thereof  only 
through  a  specific  exemption.  Any  per- 
son may  file  an  application  for  specific 
authorization  or  for  specific  exemption. 
Such  applications  shall  contain  all  rele- 
vant information  and  shall  be  filed  in 
triplicate  with  the  Director,  Office  of 
Foreign  Direct  Investments,  Department 
of  Commerce.  Washington,  D.C.  20230. 
An  applicant  may  furnish  additional  in- 
formation or  present  views  concerning 
the  application  at  any  time  before  a  deci- 
sion has  been  rendered  thereon.  The  ap- 
plication may  include  a  request  that  the 
Director,  in  his  discretion,  grant  the  ap- 
plicant a  conference  with  the  Director 
or  his  designee. 

(b)  Decisions.  Written  notice  of  action 
taken  on  an  application  shall  be  given 
to  the  applicant.  Whenever  an  applica- 
tion is  denied,  such  notice  shall  include  a 
•  brief  statement  of  the  grounds  therefor. 

§  1000.802      Petitions     for     reconsidera- 
tion; appeals. 

This  section  sets  forth  the  procedures 
applicable  to  <l)  petitions  to  the  Director 
for  reconsideration  of  administrative 
actions  and  (2)  appeals  to  the  Foreign 
Direct  Investments  Appeals  Board  (the 
"Board")  from  administrative  actions 
and  decisions  on  petitions  for  reconsid- 
eration. 

(a)  General  provisions.  (1)  The  term 
"administrative  action"  means,  with 
respect  to  any  person,  (i)  a  decision  upon 
an  application  for  a  specific  authoriza- 
tion or  exemption  filed  by  such  person, 
or  (ii)  any  action  taken  specifically  with 
respect  to  such  person  pursuant  to  the 
exercise  of  a  discretionary  power  by  the 
Secretary  in  accordance  with  any  pro- 
vision of  this  part.  The  term  "adminis- 
trative action"  does  not  include  an  opin- 
ion or  ruling  interpreting  the  regulations, 
or  a  decision  upon  a  petition  for  recon- 
sideration or  upon  an  appeal. 

(2)  Notice  of  an  administrative  action 
or  of  a  decision  rendered  upon  a  petition 
for  reconsideration  or  upon  an  appeal 
shall  be  deemed  to  have  been  given  on 
the  date  when  mailed  or  delivered  to  the 
petitioner  or  appellant:  Provided,  That 
notice  of  an  administrative  action  taken 
prior  to  the  effective  date  of  this  section 
shall  be  deemed  to  have  been  given  on 
such  effective  date. 

(3)  A  petition  for  reconsideration 
shall  be  deemed  filed  on  the  date  received 
by  the  Office  of  Foreign  Direct  Invest- 
ments. An  appeal  shall  be  deemed  filed 
on  the  date  received  by  the  secretary  of 
the  Board. 

(4)  Any  person  may  withdraw  a  peti- 
tion for  reconsideration  or  an  appeal  at 
any  time  prior  to  the  date  a  decision  is 
rendered  thereon. 

(b)  Petitions  for  reconsideration.  Any 
person  may  petition  for  reconsideration 
of  an  administrative  action  taken  with 
respect  to  such  person  unless  such  person 

has  previously  appealed  the  same  or  a 
related  administrative  action  to  the 
Board  and  such  appeal  Is  then  pending 
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or  a  decision  has  been  rendered  thereon. 
The  filing  of  a  petition  for  reconsidera- 
tion shall  not  suspend  or  stay  the  effect 
of  the  administrative  action  of  which 
reconsideration  is  sought  unless  the  Di- 
rector, in  his  discretion,  so  orders. 

(1)  Form  of  petitions.  An  original  and 
five  copies  of  the  petition  for  recon- 
sideration and  all  supporting  documents 
shall  be  submitted.  The  petition  shall 
enclose  a  copy  of  the  administrative  ac- 
tion of  which  reconsideration  is  asked, 
and  shall  state  the  grounds  upon  which 
the  petition  Is  based  and  the  relief  re- 
quested. All  facts  and  argument  in  sup- 
port of  the  petition  shall  be  separately 
identified  and  set  forth  in  detail. 

(2)  Filing.  A  petition  for  reconsidera- 
tion of  an  administrative  action  shall 
be  filed  not  later  than  20  days  after 
notice  of  the  administrative  action  is 
given  to  the  petitioner.  It  shall  be  ad- 
dressed to  the  Director,  Office  of  Foreign 
Direct  Investments,  Ref.:  "Petition  for 
Reconsideration,"  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230.  If 
a  petition  is  withdrawn,  the  time  which 
has  elapsed  since  notice  of  the  adminis- 
trative action  was  given  to  the  petitioner 
shall  not  be  counted  as  part  of  the  time 
allowed  for  appeal.  Requests  for  exten- 
sion of  time  within  which  to  file  petitions 
for  reconsideration  may  be  granted  in 
the  discretion  of  the  Director. 

(3)  Conferences.  The  petition  may  in- 
clude a  request  that  the  Director,  in  his 
discretion,  grant  an  informal  conference 
with  the  Director  or  his  designee. 

(4)  Decisions.  The  Director  may  dis- 
miss the  petition,  may  grant  or  deny  the 
petition  in  whole  or  in  part,  or  may 
modify  all  or  part  of  the  administrative 
action  under  reconsideration.  Written 
notice  of  the  decision  shall  be  given  to 
the  petitioner. 

(c)  Appeals — (1)  Foreign  Direct  Invest- 
ment Appeals  Board.  The  Foreign  Direct 
Investment  Appeals  Board  is  established 
in  the  Office  of  the  Secretary.  The  Sec- 
retary of  Commerce  (without  power  of 
delegation)  shall  appoint  three  respon- 
sible officials  of  the  Department  of  Com- 
merce, none  of  whom  shall  be  employees 
of  the  Office  of  Foreign  Direct  Invest- 
ments, to  serve  as  members  of  the  Board. 
The  Board  may,  in  its  discretion,  estab- 
lish rules  of  procedure  in  addition  to 
those  set  forth  in  this  section.  Any  per- 
son may  appeal  in  writing  to  the  Board 
on  the  ground  that  an  administrative  ac- 
tion or  a  decision  on  petition  for  recon- 
sideration with  respect  to  such  person 
resulted  in  unusual  hardship  upon  appel- 
lant and  is  Inconsistent  with  achieve- 
ment of  the  goals  and  objectives  of 
Executive  Order  11387  and  this  part.  An 
appeal  may  not  be  filed  if  such  person  has 
previously  filed  a  petition  for  reconsider- 
ation respecting  the  same  or  a  related  ad- 
ministrative action  and  no  decision  has 
been  rendered  thereon  or  the  petit'on 
has  not  been  withdrawn.  The  filing  of 
an  appeal  shall  not  suspend  or  stay  the 
effect  of  the  administrative  action  or  de- 
cision on  the  petition  for  reconsideration 
under  appeal  unless  the  Board,  in  its 

discretion,  so  orders. 

(2)  Form  of  appeals.  An  original  and 
ten  copies  of  the  appeal  and  all  support- 


ing documents  shall  be  submitted.  The 
appeal  shall  enclose  a  copy  of  the  ad- 
ministrative action  or  decision  on  the 
petition  for  reconsideration  from  which 
appeal  is  made,  and  shall  state  the  par- 
ticulars upon  which  the  appeal  is  based 
and  the  relief  requested.  All  facts  and 
argument  in  support  of  the  appeal  shall 
be  separately  identified  and  set  forth  in 
detail.  The  Board  may,  in  its  discretion, 
request  an  appellant  to  make  an  oral 
presentation  to  the  Board  or  any  mem- 
ber thereof,  at  a  time  and  place  desig- 
nated by  the  Board. 

(3)  Filing.  Appeals  shall  be  filed  with 
the  Board  not  later  than  30  days  after 
notice  of  the  administrative  action  or 
decision  on  the  petition  for  reconsidera- 
tion has  been  given  to  the  appellant.  Re- 
quests for  extensions  of  time  within 
which  to  file  appeals  may  be  granted  in 
the  discretion  of  the  Board.  Appeals  shall 
be  addressed  to  the  Secretary,  Foreign 
Direct  Investment  Appeals  Board,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230. 

(4)  Decisions.  The  Board  may  dismiss, 
grant  or  deny  the  appeal  in  whole  or  in 
part  or  modify  all  or  part  of  the  admin- 
istrative action  or  decision  on  the  petition 
for  reconsideration  under  appeal.  Writ- 
ten notice  of  the  Board's  decision  shall 
be  furnished  to  the  appellant  and  shall 
constitute  final  Departmental  action. 

§  1000.803     Proof   of   authority   to   file 
certain  documents. 

An  application  for  a  specific  authoriza- 
tion or  exemption,  a  request  for  an  inter- 
pretative opinion,  a  petition  for  recon- 
sideration or  an  appeal  will  not  be 
considered  unless  in  the  case  of: 

(a)  A  corporation,  partnership,  trust, 
or  other  unincorporated  entity,  it  is 
executed  by  a  corporate  officer,  general 
partner,  trustee,  or  other  duly  author- 
ized person  who  shall  certify  his  au- 
thority to  act  on  behalf  of  the  entity 

(b)  A  natural  person,  it  is  executed 
and  acknowledged  by  him;  or 

(c)  Submission  by  an  attorney  or 
agent  on  behalf  of  any  person,  it  is  ac- 
companied by  a  duly  authorized  power 
of  attorney. 

§  1000.804     Amendment,     modification, 
or  revocation. 

The  provisions  of  this  part  and  any 
rulings,  exemptions,  authorizations,  in- 
structions, waivers,  orders,  or  forms 
issued  under  this  part  may  be  amended, 
modified,  or  revoked  at  any  time.  Unless 
the  Secretary  otherwise  specifies,  the 
public  interest  requires  that  such  amend- 
ments, modifications,  or  revocations  be 
made  without  prior  notice. 


§  1000.805      Rules  governing  availability 
of  information. 

Completed  Forms  FDI-101,  -102, 
-102F,  -103,  -104,  -105,  -106  or  any  other 
completed  forms  filed  with  the  Office,  ap- 
plications and  requests  for  specific  au- 
thorizations exemptions  or  interpreta- 
tions, petitions  for  reconsideration, 
appeals,  materials  submitted  thereunder, 
and  decisions  ther-on  are  considered  to 
be  matters  covere  S  U.S.C.  552(b). 


Other  Information,  records,  and  mate- 
rial of  the  Office  of  Foreign  Direct  In- 
vestments if  required  by  5  U.S.C.  552  to 
be  made  available  to  the  public  shall 
be  available  in  accordance  with  the  pro- 
visions of  Department  Order  64  of  the 
Secretary  of  Commerce  (32  F.R.  9643, 
July  4,  1967)  and  in  accordance  with 
the  provisions  of  Part  4  of  this  title  (32 
F.R.  9643,  July  4,  1967) . 


§  1000.806     Delegations. 

Any  function,  duty  or  authority  under 
this  part  may  be  performed  or  exercised 
by  the  Secretary  or  any  person,  agency 
or  instrumentality  designated  by  him 
(directly  or  indirectly  by  one  or  more  re- 
delegations  of  authority) ;  and  the  term 
"Secretary,"  as  used  in  this  part,  shall 
include  any  such  designated  person, 
agency,  or  instrumentality,  as  applicable. 

Subpart  ! — Direct  and  Indirect  Inter- 
ests; Affiliated,  Associated  and 
Family  Groups;  Ownership  of  Direct 
Investors;  Rules  for  Reporting 

§  1000.901     Direct  interests. 

A  direct  interest  in  a  person  is  an 
interest  which  is  not  owned  through  an 
intervening  person  or  chain  of  persons. 
The  amount  of  a  direct  interest  owned 
by  one  person  in  another  person  is  cal- 
culated according  to  the  following  rules: 

(a)  The  amount  of  a  direct  interest 
owned  by  a  person  in  a  corporation  is 
the  percentage  of  the  total  combined 
voting  power  of  all  outstanding  securities 
of  the  corporation  possessing  voting 
power  represented  by  such  securities 
which  are  beneficially  owned  by  such 
person  or  in  respect  of  which  such  person 
beneficially  owns  voting  trust  certificates, 
depositary  receipts  or  other  similar  in- 
struments representing  such  securities. 
Voting  power  means  the  power  presently 
to  vote  in  the  election  of  the  directors  of 
the  corporation  or,  if  the  corporation 
does  not  have  directors,  in  the  election  or 
appointment  of  persons  performing 
management  functions  or  functions  su- 
pervisory of  management. 

(b)  The  amount  of  a  direct  interest 
owned  by  a  person  in  a  partnership, 
trust,  or  business  venture  which  is  not  a 
corporation  is  such  person's  percentage 
share  in  the  profits  of  such  organization : 
Provided,  That  if  an  interest  in  any  such 
organization  shall  entitle  the  owner  to  a 
fixed  amount  out  of,  rather  than  a  per- 
centage of  profits,  or  another  arrange- 
ment is  in  effect  which  may  cause  the 
interest  in  profits  to  vary  in  accordance 
with  future  conditions  or  contingencies, 
the  interest  shall  be  calculated  by  ref- 
erence to  the  proportion  of  the  profits  of 
the  organization  actually  distributed  or 
distributable  to  such  person  at  the  close 
of  the  most  recent  annual  accounting 
period  of  the  organization. 

(c)  if  tne  rules  set  forth  in  para- 
graphs (a)  or  (b)  of  this  section  are  not 
applicable  to  a  particular  corporation, 
partnership,  trust  or  business  venture  in 
which  such  person  owns  an  interest,  the 
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amount  of  the  interest  shall  be  calculated 
by  any  reasonable  method  which  fairly 
reflects  the  amount  thereof. 

§  1000.902     Indirect  interests. 

An  indirect  interest  in  a  person  Is  an 
interest  owned  through  ownership  of  an 
intervening  person  or  chain  of  persons. 
The  amount  of  an  indirect  Interest 
owned  by  one  person  in  another  person  is 
calculated  by  multiplying  together  the 
direct  interests  of  each  person  in  the 
chain  in  each  person  in  the  chain  (treat- 
ing stock  of  a  higher  tier  corporation 
held  by  a  lower  tier  corporation  as  not 
outstanding). 

§  1000.903     Affiliated    groups. 

(a)  For  purposes  of  paragraph  (b)  of 
this  section,  an  "affiliate"  of  a  person 
within  the  United  States  means  any 
other  person  (other  than  an  individual) , 
wheresoever  located,  in  which  the  aggre- 
gate of  direct  interests  owned  by  such 
person  within  the  United  States  and  any 
affiliate  or  affiliates  (as  herein  defined) 
of  such  person  exceeds  50  percent. 

(b)  An  'affiliated  group''  means  a  per- 
son within  the  United  States  and  all  of 
its  affiliates  which  are  persons  within  the 
United  States;  such  person  and  such 
affiliates  are  members  of  the  affiliated 
group.  Any  person  which  owns  a  direct 
or  indirect  interest  in  a  member  of  an 
affiliated  group  but  which  is  not  itself 
a  member  thereof  shall  be  deemed  to 
own  a  direct  or  indirect  interest,  as  the 
case  may  be,  in  the  affiliated  group. 

(c)  Except  as  provided  in  §  1000.906 
(b)(1),  the  members  of  an  affiliated 
group  shall,  for  all  purposes  of  this  part, 
be  considered  a  single  person  within  the 
United  States. 

(d)  An  affiliated  group  shall  file  re- 
ports under  §  1000.602  in  the  manner 
provided  In  §  1000.907. 

§  1000.904     Family  groups. 

(a)  For  all  purposes  of  this  part,  an 
individual  who  is  a  person  within  the 
United  States,  his  spouse  (unless  legally 
separated),  and  all  relatives  of  such  In- 
dividual or  his  spouse  residing  with  such 
individual  shall  be  considered  a  single 
person  within  the  United  States. 

(b)  A  family  group  shall  file  reports 
under  §  1000.602  in  the  manner  provided 
in  §  1000.907. 

§  1000.905     Associated  groups. 

(a)  An  "associated  group"  consists  of 
two  or  more  persons  within  the  United 
States  (one  or  all  of  which  may  be  an 
affiliated  or  family  group)  which,  pur- 
suant to  an  express  or  implied  agree- 
ment or  understanding,  act  in  concert 
to  own  or  acquire  interests  in  the  same 
corporation  or  partnership  organized 
under  the  laws  of  a  foreign  country  or 
in  the  same  business  venture  conducted 
within  a  foreign  country :  Provided,  That, 
the  interests  are  not  owned  or  acquired 
through  a  corporation,  partnership 
(other  than  a  joint  venture)  or  trust 
which  is  a  person  within  the  United 
States  (without  regard  to  whether  the 
corporation,  partnership,  or  trust  is  or- 
ganized or  created  for  the  purpose  of 


owning  or  acquiring  such  interests) ; 
And  provided  further,  That  the  aggre- 
gate of  such  interests  would,  if  owned  or 
acquired  by  only  one  of  such  persons, 
cause  such  person  to  be  a  direct  investor 
in  the  corporation,  partnership,  or  busi- 
ness venture  under  §  1000.305. 

(b)  (1)  Notwithstanding  the  provi- 
sions of  §  1000.305,  each  member  of  an 
associated  group  shall  be  deemed  a  di- 
rect investor  in  the  corporation,  partner- 
ship, or  business  venture  in  which  the 
interests  are  owned  or  acquired  (herein- 
after referred  to  as  the  "group  affiliated 
foreign  national")  for  all  purposes  of 
this  part:  Provided,  That,  a  person  which 
is  a  direct  investor  by  virtue  of  this  para- 
graph (b)(1)  but  not  by  virtue  of  the 
provisions  of  s  1000.305  shall  not  be  sub- 
ject to  the  provisions  of  §  1000.203. 

(2)  (i)  Notwithstanding  the  provisions 
of  §  1000.503,  positive  direct  investment 
made  during  any  year,  commencing  with 
the  year  1970,  by  members  of  an  associ- 
ated group  that  elect  §  1000.503  in  group 
affiliated  foreign  nationals  of  the  asso- 
ciated group  shall  not  be  authorized  by 
§  1000.503,  unless  the  aggregate  of  direct 
investment  made  during  the  year  by  all 
such  members  (being  considered  for  pur- 
poses of  this  subdivision  as  a  single 
direct  investor)  in  all  group  affiliated 
foreign  nationals  would  have  been 
authorized  by  §  1000.503. 

(ii)  Notwithstanding  the  provisions  of 
§  1000.507,  positive  direct  investment 
made  during  any  year,  commencing  with 
the  year  1970,  by  members  of  an  associ- 
ated group  that  elect  §  1000.507  in  group 
affiliated  foreign  nationals  of  the  asso- 
ciated group  shall  not  be  authorized  by 
§  1000.507,  unless  the  aggregate  of  direct 
investment  made  during  the  year  by  all 
such  members  (being  considered  for  pur- 
poses of  this  subdivision  as  a  single  direct 
investor)  In  all  group  affiliated  foreign 
nationals  would  have  been  authorized  by 
§  1000.507. 

(iii)  If  one  or  more  members  of  an  as- 
sociated group  elect  §  1000.503  and  one  or 
more  other  members  of  the  group  elect 
§  1000.507,  for  any  year  commencing  with 
the  year  1970,  positive  direct  investment 
by  such  members  in  group  affiliated  for- 
eign nationals  shall  not  be  authorized  by 
§  1000.503  or  §  1000.507,  unless  the  alge- 
braic sum  of  the  following  is  not  in  ex- 
cess of  $1  million:  Aggregate  direct  in- 
vestment made  during  the  year  pursuant 
to  §  1000.503  in  all  group  affiliated  for- 
eign nationals  by  the  members  electing 
§  1000.503  plus  aggregate  direct  invest- 
ment made  during  the  year  pursuant  to 
§1000.507  (a)(1)  and  (b)  in  all  group 
affiliated  foreign  nationals  by  the  mem- 
bers electing  §  1000.507. 

(3)  Unless  the  election  referred  to  in 
§  1000.907(c)  (2)  has  been  made  and  ap- 
proved by  the  Secretary,  each  member  of 
an  associated  group  shall  file  separate 
reports  under  §  1000.602  in  the  manner 
provided  in  §  1000.907. 

§  1000.906      Ownership     of     direct     in- 
vestors. 

(a)  (1)  Unless  the  election  provided 
for  in  paragraph  (b)(1)  of  this  section 
is  made,  no  direct  investment  made  or 


foreign  balances  held  before  or  after  the 
effective  date  by  a  direct  investor  shall 
be  deemed  to  have  been  made  or  held  by 
any  other  person  within  the  United 
States  because  such  other  person  owns  or 
acquires  a  direct  or  indirect  interest  in 
such  direct  investor. 

(2)  A  person  within  the  United  States 
which  owns  a  direct  or  indirect  interest 
in  a  direct  investor  may,  depending  on  all 
the  facts  and  circumstances  of  the  par- 
ticular case,  be  deemed  to  be  acting  for 
or  on  behalf  of  the  direct  investor  if 
such  person  transfers  funds  or  other 
property  to  affiliated  foreign  nationals  of 
the  direct  investor. 

(b)  (1)  Persons  within  the  United 
States  owning  a  direct  interest  in  a 
direct  investor  may  elect  not  to  be  gov- 
erned by  the  rule  set  forth  in  paragraph 
(a)(1)  of  this  section:  Provided,  That 
this  election  shall  not,  unless  the  Secre- 
tary in  his  sole  discretion  determines 
otherwise,  be  available  if  there  are  more 
than  10  persons  (whether  such  persons 
are  persons  within  the  United  States  or 
foreign  nationals)  which  own  direct  in- 
terests in  such  direct  investor.  For  pur- 
poses of  this  paragraph  (b) ,  each  mem- 
ber of  an  affiliated  group  shall  be  consid- 
ered a  separate  person  within  the  United 
States. 

(2)  An  election  pursuant  to  subpara- 
graph (1)  of  this  paragraph  as  to  any 
direct  investor  shall  be  made  with  the 
consent  of  those  persons  within  the 
United  States  owning,  in  the  aggregate, 
a  majority  interest  in  such  direct  in- 
vestor. The  election  shall  be  evidenced  by 
a  document  executed  by  or  on  behalf  of 
all  persons  consenting  thereto  (herein- 
after referred  to  as  the  "consenting 
owners")  and  such  document  shall  be 
filed  promptly  after  its  execution  with 
the  Program  Reports  Division,  Office  of 
Foreign  Direct  Investments,  U.S.  De- 
partment of  Commerce,  Washington, 
D.C.  20230.  All  persons  within  the  United 
States  owning  a  direct  interest  in  the 
direct  investor  shall  be  afforded  a  rea- 
sonable opportunity  to  join  in  the  elec- 
tion and,  if  any  persons  within  the 
United  States  owning  a  direct  interest 
in  the  direct  investor  do  not  join  in  the 
election,  the  document  evidencing  the 
election  shall  recite  that  a  reasonable 
opportunity  to  join  in  the  election  was 
in  fact  afforded  to  such  persons. 

(3)  (i)  Notwithstanding  the  provi- 
sions of  §  1000.305,  if  an  election  pursu- 
ant to  subparagraph  (1)  of  this  para- 
graph is  made  as  to  any  direct  investor 
(hereinafter  referred  to  in  this  subpara- 
graph (3)  as  the  "principal  direct  in- 
vestor") ,  each  consenting  owner  shall 
be  deemed  a  direct  investor  in  every  af- 
filiated foreign  national  of  the  principal 
direct  investor  for  all  purposes  of  this 
part.  The  entire  amount  of  direct  invest- 
ment made  and  foreign  balances  held  by 
the  principal  direct  investor  before  and 
after  the  effective  date  shall  be  deemed  to 
have  been  made  or  held  by  the  consent- 
ing owners.  The  portion  of  such  foreign 
balances  and  direct  investment  allocable 
to  each  such  consenting  owner  shall  be 
a  fraction  thereof,  the  numerator  of 
such  fraction  to  be  the  direct  interest  in 
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the  principal  direct  investor  owned  by 
such  consenting  owner  and  the  denomi- 
nator of  such  fraction  to  be  the  aggregate 
of  the  direct  interests  in  the  principal 
direct  investor  owned  by  all  consenting 
owners. 

(ii)  Notwithstanding  the  provisions  of 
§  1000.503,  positive  direct  investment 
made  (or  deemed  to  have  been  made 
under  subdivision  (i)  of  this  subpara- 
graph) during  any  year,  commencing 
with  the  year  1970,  by  consenting  owners 
that  elect  §  1000.503  in  an  affiliated  for- 
eign national  of  the  principal  direct  in- 
vestor shall  not  be  authorized  by 
§  1000.503,  unless  the  aggregate  of  direct 
investment  made  or  deemed  to  have  been 
made  during  the  year  by  all  consenting 
and  nonconsenting  owners  electing 
§  1000.503  (such  owners  being  considered 
for  purposes  of  this  subdivision  as  a  sin- 
gle direct  investor)  in  all  affiliated  for- 
eign nationals  of  the  principal  direct  in- 
vestor would  have  been  authorized  by 
§  1000.503. 

(iii)  Notwithstanding  the  provisions 
of  §  1000.507,  positive  direct  investment 
made  (or  deemed  to  have  been  made  un- 
der subdivision  (i)  of  this  subparagraph) 
during  any  year,  commencing  with  the 
year  1970,  by  consenting  owners  that 
elect  §  1000.507  in  an  affiliated  foreign 
national  of  the  principal  direct  investor 
shall  not  be  authorized  by  §  1000.507, 
unless  the  aggregate  of  direct  investment 
made  or  deemed  to  have  been  made  dur- 
ing the  year  by  all  consenting  and  non- 
consenting  owners  electing  §  1000.507 
(such  owners  being  considered  for  pur- 
poses of  this  subdivision  as  a  single  direct 
investor)  in  all  affiliated  foreign  na- 
tionals of  the  principal  direct  investor 
would  have  been  authorized  by 
§  1000.507. 

(iv)  If  one  or  more  consenting  owners 
elect  §  1000.503  and  one  or  more  other 
consenting  owners  elect  §  1000.507,  for 
any  year  commencing  with  the  year  1970, 
positive  direct  investment  made  (or 
deemed  to  have  been  made  under  sub- 
division (i)  of  this  subparagraph)  by 
such  consenting  owners  in  affiliated  for- 
eign nationals  of  the  principal  direct 
investor  shall  not  be  authorized  by 
§  1000.503  or  §  1000.507,  unless  the  alge- 
braic sum  of  the  following  is  not  in  excess 
of  $1  million:  Aggregate  direct  invest- 
ment made  or  deemed  to  have  been  made 
during  the  year  pursuant  to  §  1000.503 
in  all  affiliated  foreign  nationals  of  the 
principal  direct  investor  by  all  consent- 
ing and  nonconsenting  owners  that  elect 
§  1000.503  plus  aggregate  direct  invest- 
ment made  or  deemed  to  have  been  made 
during  the  year  pursuant  to  §  1000.507 

(a)  (1)  and  (b)  in  all  affiliated  foreign 
nationals  of  the  principal  direct  investor 
by  all  consenting  and  nonconsenting 
owners  that  elect  §  1000.507. 

(4)  Once  an  election  is  made  pursuant 
to  subparagraph  (1)  of  this  paragraph,  it 
may  not  be  changed  without  the  permis- 
sion of  the  Secretary. 

§  1000.907     Reporting. 

(a)  Except  as  provided  in  paragraph 

(b)  (3)  of  this  section  (or  unless  a  spe- 
cific exemption  from  reporting  is  other- 
wise available)  each  person  within  the 


United  States  which  is  a  direct  investor 
by  virtue  of  the  provisions  of  §§  1000.305, 
1000.905(b)(1),  or  1000.906(b)  (3)  (i), 
other  than  a  direct  investor  as  to  which 
an  election  has  been  made  under 
§  1000.906(b)(1),  shall  file  separate  re- 
ports (including  Forms  FDI-101  and 
FDI-102)  under  §  1000.602. 

(b)  (1)  If  a  direct  investor  owns  direct 
interests  in  one  or  more  other  direct 
investors  as  to  which  an  election  has 
been  made  under  §  1000.906(b)  (1)  and 
such  direct  investor  has  consented  to 
the  election,  the  reports  filed  by  the 
direct  investor  shall  include,  in  addition 
to  all  other  required  information,  the 
direct  investor's  fractional  share  (com- 
puted in  accordance  with  §  1000.906(b) 
(3)(i))  of  the  amount  of  foreign  bal- 
ances, direct  investment  and  other  items 
which  such  direct  investors  would  have 
been  required  to  include  in  their  reports 
if  the  elections  had  not  been  made. 

(2)  If  a  direct  investor  owns  indirect 
interests  in  one  or  more  other  direct 
investors,  or  owns  direct  interests  in  one 
or  more  other  direct  investors  as  to  which 
an  election  has  not  been  made  under 
§  1000.906(b)  (1)  or  as  to  which  such  an 
election  has  been  made  but  the  direct 
investor  has  not  consented  thereto,  re- 
ports filed  by  the  direct  investor  shall 
not  include  any  foreign  balances  held  or 
direct  investment  made  by  such  other 
direct  investors  during  the  relevant  pe- 
riod before  or  after  the  effective  date  or 
any  other  items  required  to  be  included 
in  the  reports  of  such  other  direct  in- 
vestors for  such  period. 

(3)  If,  by  virtue  of  the  provisions  of 
paragraph  (b)  (2)  of  this  section,  a  direct 
investor  has  no  foreign  balances  or  direct 
investment  transactions  which  are  re- 
portable by  it  for  any  period  before  or 
after  the  effective  date,  the  direct  in- 
vestor shall  not  be  required  to  file  a  Form 
FDI-101  or  FDI-102  for  such  period. 

(c)  (1)  If  a  direct  investor  is  a  member 
of  one  or  more  associated  group*,  the  re- 
ports filed  by  the  direct  investor  shall 
include,  in  addition  to  all  other  required 
information,  the  net  transfers  of  capital 
made  by  the  direct  investor  to  all  group 
affiliated  foreign  nationals  during  the 
relevant  period,  and,  if  any  of  the  group 
affiliated  foreign  nationals  are  incorpo- 
rated affiliated  foreign  nationals  as  de- 
fined in  S  1000.304,  shall  also  include  the 
direct  investor's  proportionate  share  in 
the  reinvested  earnings  of  such  incorpo- 
rated affiliated  foreign  nationals  during 
such  period.  A  member  of  an  associated 
group  which  is  a  direct  investor  under 
!  1000.905(b)  (1)  but  not  under  §  1000.- 
305  is  not  subject  to  the  provisions  of 
S  1000.203,  and  such  member  shall  not 
report  its  foreign  balances  on  Forms 
FDI-101  or  FDI-102. 

(2)  Notwithstanding  the  foregoing, 
the  members  of  an  associated  group  may 
elect,  by  a  document  executed  by  or  on 
behalf  of  a  majority  in  interest  of  the 
members  of  the  group  and  filed  with  the 
Program  Reports  Division,  Office  of  For- 
eign Direct  Investments,  U.S.  Depart- 
ment of  Commerce,  Washington,  D.C. 
20230,  to  have  one  member  of  the  group 
file  reports  under  §  1000.602  on  behalf 
of  all  members,  each  such  report  to  re- 
flect   the   aggregate    direct   investment 


transactions  of  all  members  with  all 
group  affiliated  foreign  nationals  during 
the  relevant  period  before  or  after  the 
effective  date.  Such  election  shall  be 
subject  to  the  approval  of  the  Secretary 
who  may  grant  such  approval  subject 
to  any  terms  and  conditions  that  he 
deems  necessary.  Once  an  election  is 
made  pursuant  to  this  subparagraph  (2) , 
it  may  not  be  changed  without  the  per- 
mission of  the  Secretary. 

(d)  If  a  direct  investor  is  an  affiliated 
or  family  group,  the  reports  filed  by  the 
direct  investor  shall  aggregate  all  foreign 
balances,  direct  Investment  transactions 
and  other  reportable  items  attributable 
to  each  member  of  the  group.  The  group's 
Forms  FDI-101  and  FDI-102  shall  be 
filed  on  behalf  of  the  group  by  one  mem- 
ber thereof.  Such  member  shall  also  file 
all  other  reports,  certificates  and  other 
documents  required  to  be  filed  by  the 
group  under  the  provisions  of  this  part. 

Subpart  J — Repayment  of  Borrowings 

§  1000.1001      Definitions. 

For  purposes  of  this  part  and  General 
Authorization  No.  1  (33  F.R.  818) : 

(a)  The  term  "borrowing  by  an  affili- 
ated foreign  national"  means  a  borrow- 
ing by  an  affiliated  foreign  national  of  a 
direct  investor  from  any  person  (other 
than  the  direct  investor  or  another  affili- 
ated foreign  national  of  the  direct 
investor),  including,  but  not  by  way  of 
limitation,  an  extension  of  credit  by  any 
such  person  to  the  affiliated  foreign  na- 
tional in  connection  with  the  purchase 
of  property  (including  securities)  by  the 
affiliated  foreign  national  from  such  per- 
son. Repayment  by  a  direct  investor  of  a 
borrowing  by  an  affiliated  foreign  na- 
tional includes  repayment  of  all  interest, 
premiums  and  other  fees  and  charges,  if 
any,  owing  to  the  lender  in  connection 
therewith. 

(b)  The  term  "borrowing  by  a  direct 
investor"  means  a  borrowing  by  the  di- 
rect investor,  repayment  of  which  by  thr 
direct  investor  would  constitute  a  trans- 
fer of  capital  under  $  1000.312(a)(7). 

(c)  The  term  "guarantee,"  when  used 
with  respect  to  a  borrowing  by  an  affili- 
ated foreign  national,  includes  (1)  a 
written  acknowledgement  of  secondary 
responsibility  (whether  or  not  legally  en- 
forceable) to  a  bank  with  respect  to  the 
borrowing  or  with  respect  to  the  financial 
condition  of  the  affiliated  foreign  na- 
tional; (2)  a  written  guarantee,  endorse- 
ment, surety  agreement,  application  for 
letter  of  credit  or  standby  agreement 
with  respect  to  the  borrowing;  (3)  a  con- 
tingent contractual  commitment  with 
respect  to  the  borrowing  of  the  type  in- 
volved to  so-called  through  put  agree- 
ments, take  or  pay  contracts,  keep  well 
agreements,  and  other  similar  written 
agreements;  and  (4)  a  mortgage,  pledge 
or  hypothecation  of  property  as  security 
for  repayment  of  the  borrowing,  other 
than  a  mortgage,  pledge  or  hypotheca- 
tion to  or  with  a  foreign  national  which 
constitutes  a  transfer  of  capital  under 
§  1000.312(a)  (9) .  The  term  "guarantee" 
includes  a  guarantee  given  by  one  affil- 
iated foreign  national  of  a  direct  investor 
with  respect  to  a  borrowing  by  another 
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affiliated  foreign  national  of  the  direct 
investor  If  repayment  pursuant  to  the 
guarantee  would  result  in  a  transfer  of 
capital  by  the  direct  investor  under 
5  1000.505. 

(d)  The  term  "bank"  means  a  domes- 
tic bank  or  a  foreign  bank  as  described 
In  §  1000.317. 

§  1000.1002      Transfers  of  capital  in  con- 
nection with  repayment  of  borrowings. 

(a)  Subject  to  the  provisions  of 
8  1000.1003,  positive  direct  investment  by 
a  direct  investor  during  any  year  in  af- 
filiated foreign  nationals  in  any  Sched- 
uled Area  is  authorized,  notwithstanding 
the  provisions  of  §  1000.201,  to  the  extent 
such  positive  direct  investment  is  attrib- 
utable in  whole  or  in  part  to  those  trans- 
fers of  capital  by  the  direct  investor  (in- 
cluding transfers  of  capital  under 
§  1000.505)  as  are  described  in  subpara- 
graphs (1)  through  (6)  of  this  para- 
graph (a) : 

(1)  A  transfer  of  capital,  pursuant  to 
a  guarantee  made  prior  to  June  10,  1968, 
which  transfer  is  made  in  repayment  of, 
or  to  enable  an  affiliated  foreign  national 
to  repay,  a  borrowing  by  such  affiliated 
foreign  national:  Provided,  That,  in  the 
case  of  a  guarantee  made  on  or  after 
January  1,  1968,  the  direct  investor  shall 
have  complied  with  the  certification  re- 
quirements set  forth  in  section  2(a)  (1) 
of  General  Authorization  No.  1. 

(2)  A  transfer  of  capital  in  repayment 
of,  or  to  enable  an  affiliated  foreign  na- 
tional to  repay,  a  borrowing  by  such 
affiliated  foreign  national  from  a  bank 
made  prior  to  January  1,  1968,  or  a  bor- 
rowing by  such  affiliated  foreign  na- 
tional from  a  bank  made  on  or  after 
January  1,  1968,  pursuant  to  a  fixed  loan 
commitment  or  line  of  credit  established 
prior  to  such  date  or  pursuant  to  any 
renewal  or  extension  of  such  a  fixed 
loan  commitment  or  line  of  credit:  Pro- 
vided, That  the  liquid  assets  of  the  af- 
filiated foreign  national  are  not  sufficient 
to  repay  such  borrowing  and  that  the 
affiliated  foreign  national  has  made  every 
reasonable  effort  to  refinance  the  bor- 
rowing on  terms  generally  available  to 
companies  of  similar  size  and  financial 
position;  And  provided  further,  That,  if, 
on  or  after  January  1,  1968,  the  amount 
of  such  a  fixed  loan  commitment  or 
line  of  credit  is  increased  by  10  percent 
or  more,  a  new  fixed  loan  commitment 
or  line  of  credit  shall  be  deemed  to  have 
been  established  at  the  time  of  such 
increase  in  an  amount  equal  to  the 
amount  of  the  increase. 

(3)  A  transfer  of  capital  consisting  of 
the  delivery  of  equity  securities  of  the 
direct  investor,  pursuant  to  the  exer- 
cise of  conversion  or  similar  rights,  to 
holders  of  debt  obligations  issued  by  the 
direct  investor  or  by  an  affiliated  foreign 
national  of  the  direct  investor,  without 
regard  to  the  date  the  borrowing  is 
made:  Provided,  That,  for  purposes  of 
§  1000.1003,  any  such  transfer  of  capital 
shall  be  deemed  to  have  been  made  in 
the  year  immediately  following  the  year 
in  which  the  conversion  or  similar  rights 
are  exercised. 

(4)  A  transfer  of  capital  (other  than  a 
transfer  referred  to  In  subparagraph  (3) 


of  this  paragraph)  in  repayment  of  a 
borrowing  by  the  direct  investor  made 
prior  to  June  10,  1968:  Provided,  That 
with  respect  to  a  borrowing  made  oh 
or  after  January  1,  1968,  the  direct  in- 
vestor shall  have  complied  with  the  cer- 
tification requirements  set  forth  in  sec- 
tion 2(b)  of  General  Authorization 
No.  1. 

(5)  A  transfer  of  capital,  pursuant  to 
a  guarantee  made  on  or  after  June  10, 
1968,  which  transfer  is  made  in  repay- 
ment of,  or  to  enable  an  affiliated  foreign 
national  to  repay,  a  borrowing  by  such 
affiliated  foreign  national:  Provided, 
That  the  direct  investor  shall  have  com- 
plied with  the  certification  requirements 
set  forth  in  paragraph  (b)  of  this 
section. 

(6)  A  transfer  of  capital  (other  than 
a  transfer  referred  to  in  subparagraph 
(3)  of  this  paragraph)  in  repayment  of 
a  borrowing  by  the  direct  Investor  made 
on  or  after  June  10,  1968 :  Provided,  That 
the  direct  investor  shall  have  complied 
with  the  certification  requirements  set 
forth  in  paragraph  (b)  of  this  section. 

(b)  The  certificate  required  by  sub- 
paragraphs (5)  and  (6)  of  paragraph 
(a)  of  this  section  shall  (after  June  9, 
1969)  be  made  on  Form  FDI-106,  and 
shall,  except  as  otherwise  provided  in 
paragraph  (e)  (3)  of  this  section,  be  de- 
livered to  the  Secretary  within  10  days 
after  the  date  of  the  borrowing  by  the 
direct  investor  or  the  date  of  the  guar- 
antee of  the  borrowing  by  the  affiliated 
foreign  national,  as  the  case  may  be.  It 

shall  be  executed  by  the  direct  investor 
or  a  duly  authorized  representative  of  the 
direct  investor,  shall  state  the  amount 
of  the  borrowing,  and  the  amount,  of  the 
required  principal  repayment,  shall  iden- 
tify the  lender  (or  the  managing  under- 
writer, if  the  borrowing  involves  a  public 
offering),  and  shall  certify  as  follows: 

(1)  If  the  direct  investor  believes,  on 
the  basis  of  all  facts  and  circumstances 
existing  when  the  certificate  is  delivered 
to  the  Secretary,  that  ft  will  not  make 
any  transfers  of  capital  in  connection 
with  repayment  of  the  borrowing  within 
7  years  after  the  date  of  the  borrowing 
(or  the  date  of  the  guarantee,  if  the  bor- 
rowing is  by  an  affiliated  foreign  nation- 
al) ,  the  certificate  shall  state  such  belief 
and  the  reasons  therefor. 

(2)  If  the  direct  investor  believes,  on 
the  basis  of  all  facts  and  circumstances 
existing  when  the  certificate  is  delivered 
to  the  Secretary,  that  it  will  make  trans- 
fers of  capital  in  connection  with  repay- 
ment of  the  borrowing  within  the  afore- 
said 7-year  period,  but  also  believes,  on 
the  basis  of  such  facts  and  circum- 
stances, that  no  positive  direct  invest- 
ment by  the  direct  investor  in  any  sched- 
uled area  during  any  year  will  result  in 
whole  or  in  part  from  such  transfers,  or 
that  any  positive  direct  investment  in 
any  scheduled  area  which  does  result 
from  .such  transfers  will  be  authorized  by 
this  part  (otherwise  than  by  this  sec- 
tion) ,  the  certificate  shall  state  such  be- 
liefs and  the  reasons  therefor. 

(c)  In  determining  whether  a  transfer 
of  capital  in  connection  with  the  repay- 
ment of  a  borrowing  will  be  made  within 


7  years  from  the  date  of  the  borrowing  or 
the  guarantee  thereof,  as  the  case  may 
be,  and  whether  any  such  transfer  will 
result  In  unauthorized  positive  direct  in- 
vestment during  any  year: 

(1)  A  direct  investor  may  disregard 
the  possible  occurrence  of  events  (such  as 
defaults  by  the  direct  investor  or  the 
borrowing  affiliated  foreign  national,  as 
the  case  may  be),  which  are  not  rea- 
sonably likely  to  occur  in  view  of  the 
facts  and  circumstances  existing  when 
the  certificate  is  delivered  to  the 
Secretary ; 

(2)  A  direct  investor  may  disregard 
potential  transfers  of  capital  resulting 
from  conversions  into  equity  securities 
of  the  direct  investor  of  the  debt  obliga- 
tion as  to  which  the  certificate  is  being 
given  and  of  other  convertible  debt 
obligations  issued  by  the  direct  investor 
or  affiliated  foreign  nationals  of  the 
direct  investor:  Provided,  That  potential 
transfers  of  capital  resulting  from  con- 
versions of  debt  obligations  issued  on  or 
after  June  10,  1968,  -shall  not  be  disre- 
garded if  (i)  the  obligations  have  an 
original  maturity  of  less  than  7  years  or 
(ii)  the  obligations  are  not  sold  in  a 
public  offering  and  are  convertible  within 
3  years  from  the  date  of  issuance:  and 

(3)  A  direct  investor  must  consider,  if 
a  guaranteed  borrowing  by  an  affiliated 
foreign  national  is  involved,  whether  the 
borrowing  affiliated  foreign  national  is 
reasonably  likely  to  have  sufficient  finan- 
cial resources  to  repay  the  borrowing  af- 
ter such  affiliated  foreign  national  (and 
all  other  affiliated  foreign  nationals  In 
the  same  scheduled  area)  have  paid  all 
dividends  or  remittance  which  they  may 
be  required  to  pay  by  virtue  of  the  limita- 
tions imposed  in  this  part  on  positive 
direct  investment. 

(d)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  no  positive 
direct  Investment  resulting  from  repay- 
ment of  a  borrowing  shall  be  authorized 
by  this  subpart  if  repayment  is  made  at 
the  option  of  the  direct  investor.  For 
purposes  hereof,  a  repayment  shall  be 
deemed  to  have  been  made  at  the  option 
of  a  direct  investor  if  it  was  made  pur- 
suant to  a  call  or  like  provision  resting 
control  of  the  time  of  repayment  in  the 
direct  investor  or  an  affiliated  foreign 
national  or  if,  at  the  time  of  repayment, 
the  direct  investor  or  an  affiliated  foreign 
national  had  the  option  to  renew,  extend 
or  continue  the  borrowing  and  such 
option  was  not  exercised. 

(e)  For  purposes  of  this  part  and  of 
General  Authorization  No.  1 : 

(1)  A  borrowing  by  a  direct  investor 
or  an  affiliated  foreign  national  shall  be 
deemed  to  have  been  made  on  the  date 
the  proceeds  thereof  are  received  by  the 
borrower  or,  if  an  extension  of  credit 
in  connection  with  the  purchase  of  prop- 
erty Is  involved,  on  the  date  such  prop- 
erty is  purchased.  Notwithstanding  the 
foregoing,  (i)  if  a  borrowing  involves  a 
public  offering  of  debt  obligations,  the 
borrowing  shall  be  deemed  to  have  been 
made  on  the  date  the  obligations  are 
issued  and  (ii)  if  a  borrowing  involves 
the  use  of  an  overdraft  facility,  the  bor- 
rowing shall  be  deemed  to  have  been  on 
the  date  the  overdraft  is  used. 
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(2)  The  refinancing  by  a  direct  in- 
vestor of  a  foreign  borrowing  or  a  long- 
term  foreign  borrowing  in  accordance 
with  the  provisions  of  §  1000.324(b)(1), 
or  the  refinancing  of  a  borrowing  by  an 
affiliated  foreign  national  (by  renewal, 
extension  or  continuance  of  such  bor- 
rowing or  by  making  a  subsequent  bor- 
rowing from  the  same  or  another  lender) , 
shall  not  be  deemed  a  repayment  of  the 
original  borrowing  or  the  making  of  a 
new  borrowing. 

(3)  If  funds  are  to  be  borrowed  by  a 
direct  investor  or  an  affiliated  foreign 
national  pursuant  to  an  arrangement 
with  a  lender  (such  as  a  line  of  credit  or 
revolving  credit  arrangement)  whereby 
the  funds  may  be  taken  down  from 
time  to  time  over  a  specified  period  up 
to  a  stated  maximum  aggregate  amount 
(or  pursuant  to  a  renewal  or  extension  of 
such  an  arrangement) ,  the  direct  inves- 
tor may,  in  lieu  of  filing  a  separate  cer- 
tificate as  to  each  take-down  which 
constitutes  a  borrowing,  file  a  single  cer- 
tificate with  respect  to  all  such  borrow- 
ings, such  certificate  to  be  filed  on  or 
prior  to  the  date  of  the  first  borrowing 
under  the  arrangement  or  under  the 
renewal  or  extension  thereof,  as  the  case 
may  be. 

§  1000.1003      Effect  of  transfers  of  cap- 
ital  in  repayment  of  borrowings. 

(a)  For  the  purposes  of  this  §  1000.- 
1003,  the  term  "repayment  charge"  shall 
mean  an  amount  equivalent  to  the 
amount  of  positive  direct  investment 
made  by  a  direct  investor  pursuant  to 
§  1000.1002.  A  repayment  charge  shall 
be  incurred  by  a  direct  investor  in  any 
year  in  which  positive  direct  investment 
is  made  pursuant  to  §  1000.1002. 

(b)  The  amount  of  positive  direct  in- 
vestment authorized  to  be  made  by  a 
direct  investor  under  Subparts  E  and  M 
of  this  part  shall  be  reduced  as  provided 
in  paragraphs  (c)  and  (d)  of  this  sec- 
tion until  reductions  equal  in  the  aggre- 
gate to  the  repayment  charge  shall  have 
been  made. 

(c)  (1)  In  any  year,  commencing  with 
the  year  1970,  in  which  a  repayment 
charge  is  incurred,  the  amount  of  posi- 
tive direct  investment  authorized  to  be 
made  by  the  direct  investor  shall  be  re- 
duced as  follows:  Except  as  hereinafter 
provided,  reduction  shall  be  made  first 
in  the  amount  of  positive  direct  invest- 
ment authorized  under  Subpart  E  of  this 
part  in  the  scheduled  area  in  which  the 
positive  direct  investment  under 
§  1000.1002  was  made,  and,  to  the  extent 
that  the  repayment  charge  exceeds  the 
amount  of  positive  direct  investment  so 
authorized  in  such  scheduled  area,  ^fur- 
ther reduction  shall  be  made  in  the 
amount  of  positive  direct  investment  au- 
thorized under  Subpart  E  of  this  part  in 
Schedules  C,  B,  and  A,  in  that  order,  and 
then  in  the  amount  of  positive  direct 
investment  authorized  under  Subpart  M 
of  this  part:  Provided,  That  the  amount 
of  the  reduction  shall  not  exceed  the  re- 
payment charge  and  that  such  reduction 
shall  not  reduce  authorized  positive  di- 


rect investment  under  said  subparts  in 
any  year  to  an  amount  less  than  zero. 

(2)  Reductions  under  subparagraph 
(1)  of  this  paragraph  in  the  amount  of 
positive  direct  investment  authorized 
under  Subpart  E  of  this  part  shall  be 
made  first  in  the  aggregate  amount  of 
positive  direct  investment  authorized  un- 
der §  1000.503,  §  1000.504,  or  §  1000.507 
(except  as  provided  in  paragraph  (d)  of 
this  section) ,  whichever  is  elected  by  the 
direct  investor  for  the  year,  and  then  in 
the  amount  of  positive  direct  investment 
authorized  under  §  1000.506. 

(3)  Reductions  under  subparagraph 
(1)  of  this  paragraph  in  the  amount  of 
positive  direct  investment  authorized  in 
Schedule  C  pursuant  to  §  1000.504  shall 
be  made  first  in  the  amount  of  author- 
ized positive  direct  investment  under 
§1000.504  (a)  and  (c)  or  (b),  (d)(3), 
and  (f )  (3)  (i) ,  and  then  in  the  amount 
of  authorized  reinvested  earnings  under 
§  1000.504  (e)  and  (f)  (3)  (ii). 

(4)  Reductions  in  the  amount  of  au- 
thorized positive  direct  investment  under 
subparagraph  (1)  of  this  paragraph  for 
a  repayment  charge  attributable  to 
transfers  of  capital  primarily  related  to 
operations  in  foreign  air  transporta- 
tion by  direct  investors  described  in 
§  1000.1302(a)  shall  be  made  first  in  the 
amount  of  authorized  positive  direct  in- 
vestment under  Subpart  M  of  this  part. 

(5)  Reductions  under  subparagraph 
(1)  of  this  paragraph  in  the  amount  of 
positive  direct  investment  authorized 
under  §  1000.507(a)  (2)  shall  be  made 
only  to  the  extent  that  the  repayment 
charge  is  the  result  of: 

(i)  Transfers  of  capital  described  in 
§  1000.1002(a)  (1),  (2),  (3),  or  (5) :  Pro- 
vided, That  the  borrowings  referred  to  in 
§  1000.1002(a)  (1),  (2),  (3),  and  (5),  are 
borrowings  of  affiliated  foreign  nationals 
located  in  Schedule  A;  or 

(ii)  Transfers  of  capital  described  in 
§  1000.1002(a)  (3),  (4),  or  (6),  to  the  ex- 
tent that  the  proceeds  of  the  borrowings 
referred  to  in  §  1000.1002(a)  (3),  (4), 
and  (6)  were  expended  in  or  allocated  to 
Schedule  A,  at  the  time  of  repayment, 
and  for  which  a  deduction  was  made  un- 
der §  1000.203(d)  (2) ,  §  1000.203(d)  (3) , 
§  1000.306(e),  or  §  1000.313(d)  (1). 

(d)  If  the  repayment  charge  incurred 
in  any  year  exceeds  the  amount  of  au- 
thorized positive  direct  investment  re- 
duced under  this  section,  reductions  shall 
be  made  in  each  succeeding  year  in  the 
same  manner  and  order  as  set  forth  in 
paragraph  (c)  of  this  section.  A  direct 
investor  electing  for  any  year  to  be  gov- 
erned by  §  1000.507  may  elect,  by  so  in- 
dicating on  its  Annual  Report  Form 
FDI-102F  for  such  year,  that  the  amount 
of  positive  direct  investment  that  it  is 
authorized  to  make  in  Schedule  A  under 
§  1000.507(a)(2)  shall  not  be  reduced 
pursuant  to  this  paragraph  (d) :  Pro- 
vided, That  a  direct  investor  may  not  so 
elect  with  respect  to  a  repayment  charge 
incurred  during  the  year  1968  under 
§  1000.1003  as  in  effect  for  1968. 


General  Authorization  No.  1 — 
Transfers  of  Capital.  (REVOKED, 
superseded  by  Subpart-J,  Repay- 
ment of  Borrowings). 

Subpart  K — Direct  Investment  in 
Canada 

§  1000.1101      Definitions. 

(a)  The  term  "Canadian  affiliate"  of 
a  direct  investor  means  an  affiliated  for- 
eign national  of  the  direct  investor  in 
Canada. 

(b)  The  term  "Non-Canadian  Sched- 
uled B  affiliate"  of  a  direct  investor 
means  an  affiliated  foreign  national  of 
the  direct  investor  in  a  Schedule  B  coun- 
try other  than  Canada. 

(c)  The  term  "Canadian  bank"  in- 
cludes any  branch  or  office  within  Can- 
ada of  any  of  the  following:  Any  bank 
or  trust  company  organized  under  the 
banking  laws  of  Canada  or  any  province 
thereof,  or  any  private  bank  or  banker 
subject  to  supervision  and  examination 
under  the  banking  laws  of  Canada  or  any 
province  thereof. 

(d)  The  term  "Canadian  person" 
means  an  individual  who  is  a  resident  of 
Canada,  a  Canadian  bank,  and  a  Cor- 
poration or  other  entity  (other  than  a 
bank)  organized  under  the  laws  of  Can- 
ada or  any  political  subdivision  thereof. 

§  1000.1102      Authorized    positive    direct 
investment  in  Canada. 

Positive  direct  investment  by  a  direct 
investor  during  any  year  in  Canadian 
affiliates  of  the  direct  investor  is  author- 
ized, without  limitation  as  to  amount. 

§  1000.1103      Net  transfers  of  capital  to 
Schedule  B  countries. 

(a)  For  purposes  of  determining  the 
net  transfer  of  capital  by  a  direct  in- 
vestor to  all  incorporated  affiliated  for- 
eign nationals  of  the  direct  investor  in 
Schedule  B  countries  during  any  period 
(including  the  years  1965  and  1966) 
under  §  1000.313(a).  therte  shall  be  in- 
cluded only  (1)  the  aggregate  of  all 
transfers  of  capital  made  during  such 
period  by  the  direct  investor  to  incor- 
porated Non-Canadian  Schedule  B  affil- 
iates of  the  direct  investor  less  (2)  the 
aggregate  of  all  transfers  of  capital  made 
during  such  period  by  such  incorporated 
Non-Canadian  Schedule  B  affiliates  to 
the  direct  investor. 

(b)  For  purposes  of  determining  the 
net  transfer  of  capital  by  a  direct 
investor  to  all  unincorporated  affiliated 
foreign  nationals  of  the  direct  investor 
in  Schedule  B  countries  during  any 
period  (including  the  years  1965  and 
1966)  under  §  1000.313(b),  there  shall 
be  included  only  the  direct  investor's 
share  of  the  aggregate  net  assets  of 
unincorporated  Non-Canadian  Schedule 
B  affiliates  of  the  direct  investor. 

(c)  The  provisions  of  §  1000.505(b)  re- 
lating to  the  extension  of  short-term 
trade  credits  from  one  affiliated  foreign 
national  of  a  direct  investor  to  another 
affiliated  foreign  national  of  the  direct 
investor  shall  not  be  applicable  if  either 
the  affiliated  foreign  national  extending 
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the  credit  or  the  affiliated  foreign  na- 
tional receiving  the  credit  is  a  Canadian 
affiliate. 

(d)  [Revoked] 

§  1000.1104      Reinvested     earnings — 
Schedule  B  countries. 

(a)  For  purposes  of  determining  a 
direct  investor's  share  in  the  total  rein- 
vested earnings  of  all  incorporated 
affiliated  foreign  nationals  of  the  direct 
investor  in  Schedule  B  countries  during 
any  period  (including  the  years  1965  and 
1966)  under  §  1000.306(a)  (2) ,  there  shall 
be  included  only  the  direct  investor's 
share  in  the  total  reinvested  earnings 
of  all  incorporated  Non-Canadian  Sched- 
ule B  affiliates  of  the  direct  investor 
during  such  period. 

(b)  In  determining  the  direct  inves- 
tor's share  in  the  total  reinvested  earn- 
ings of  all  incorporated  Non-Canadian 
Schedule  B  affiliates  during  any  period 
pursuant  to  §  1000.306(b),  all  incorpo- 
rated and  unincorporated  Canadian  affil- 
iates of  the  direct  investor  shall  be 
deemed  to  be  in  a  scheduled  area  other 
than  Schedule  B. 

§1000.1105     Foreign  balances. 

(a)  The  term  "Canadian  foreign 
balances"  means  (1)  money  on  deposit 
in  a  Canadian  bank  (including  fixed 
interest  deposits  of  a  Canadian  bank) ; 
(2)  negotiable  instruments,  nonnegotia- 
ble  instruments  or  commercial  paper  of 
Canadian  persons;  and  (3)  securities 
issued  or  guaranteed  by  the  Government 
of  Canada  or  any  political  subdivision 
thereof  or  by  any  agency  or  instrumen- 
tality of  the  Government  of  Canada  or 
any  such  political  subdivision. 

(b)  For  purposes  of  §  1000.203(c).  the 
average  end-of -month  amounts  of  liquid 
foreign  balances  (other  than  direct  in- 
vestment liquid  foreign  balances)  held 
by  a  direct  investor  during  1965  and 
1966  and  as  of  the  end  of  any  month 
commencing  June  1968  shall  be  calcu- 
lated by  excluding  all  such  liquid  foreign 
balances  then  held  by  the  direct  investor 
which  constitute  Canadian  foreign 
balances. 

(c)  [Revoked] 

§  1000.1106     Long-term  foreign  borrow- 
ing. 

For  all  purposes  of  this  part,  a  borrow- 
ing by  a  direct  investor  from  a  Canadian 
person,  whether  before  or  after  the  effec- 
tive date,  shall  not  be  deemed  a  "long- 
term  foreign  borrowing":  Provided, 
That,  a  borrowing  involving  the  public 
offering,  prior  to  April  1,  1968,  of  instru- 
ments of  indebtedness  of  a  direct  in- 
vestor, shall  be  considered  a  long-term 
foreign  borrowing  in  its  entirety  if  less 
than  25  percent  of  the  aggregate  prin- 
cipal amount  of  such  instruments  was 
sold  to  Canadian  persons,  or,  if  25  per- 
cent or  more  of  the  aggregate  principal 
amount  of  such  instruments  was  sold  to 
Canadian  persons,  the  borrowing  shall  be 
considered  a  long-term  foreign  borrowing 
to  the  extent  of  the  aggregate  principal 
amount  which  the  direct  investor  proves, 
to  the  satisfaction  of  the  Secretary,  to 
have  been  sold  to  persons  other  than 


Canadian  persons:  And  provided  further, 
That,  a  borrowing  involving  the  public 
offering,  on  or  after  April  1,  1968,  of  in- 
struments of  indebtedness  of  a  direct  in- 
vestor, shall  be  considered  a  long-term 
foreign  borrowing  in  its  entirety  if  such 
instruments  are  sold  through  under- 
writers in  accordance  with  agreements 
limiting  such  sales  to  persons  other  than 
Canadian  persons  (other  than  sales  to 
underwriters  or  securities  dealers  who 
are  Canadian  persons  but  who  agree  that 
they  are  purchasing  such  instruments  as 
principals  for  resale  to  persons  who  are 
not  Canadian  persons  and  sales  to  agents 
or  fiduciaries  who  are  Canadian  persons 
but  who  are  acting  for  the  benefit  of  per- 
sons who  are  not  Canadian  persons). 

§1000.1107      Canadian  program. 

If  a  program  for  governing  transfers 
oi  capital  to  foreign  countries  or  the  na- 
tionals thereof  by  Canadian  affiliates  and 
other  Canadian  business  ventures  shall 
hereafter  be  instituted  by  the  Canadian 
Government  or  by  any  department  or 
agency  thereof  (which  program  is  con- 
sistent with  the  purposes  of  the  regula- 
tions) ,  the  regulations  will  be  amended 
appropriately  with  respect  to  transfers 
of  capital  to  or  from  Canadian  affiliates 
of  a  direct  investor  certified  as  subject 
to  or  participating  in  such  program  by 
the  Canadian  Government  or  such  de- 
partment or  agency. 


Subpart  L — Exploration  and  Develop- 
ment Expenditures 
(Proposed  but  withdrawn  prior  to 
to  adoption;  see  Federal  Register, 
Vol.  34,  No.  122— Thursday,  June 
26,  1969) 

Subpart  M — Affiliated  Foreign  Na- 
tionals of  Air  Carriers  Engaged  in 
Foreign  Air  Transportation 

§  1000.1301      Exclusions. 

(a)  For  purposes  of  determining 
transfers  of  capital  to  incorporated  or 
unincorporated  affiliated  foreign  na- 
tionals, for  any  period  (including  the 
years  1965  and  1966) ,  a  direct  investor 
who  is  an  "air  carrier"  or  "supplemental 
air  carrier",  engaged  in  "foreign  air 
transportation"  as  those  terms  are  de- 
fined in  the  Federal  Aviation  Act  of  1958 
as  amended,  49  U.S.C.  §  1301  (3),  (21), 
and  (32) ,  may  elect  to  exclude  from  such 
transfers  (i)  flight  equipment  expend- 
able parts  described  in  Civil  Aeronautics 
Board  asset  account  number  ("CAB 
No.")  1310,  (ii)  aircraft  engines  de- 
scribed in  CAB  No.  1602,  and  (iii)  flight 
equipment  rotable  parts  and  assemblies 
described  in  CAB  No.  1608;  Protrcded, 
That  if  such  assets  are  so  excluded,  the 
direct  investor  shall  also  exclude,  in 
calculating  the  amount  of  such  trans- 
fers, reserves  for  depreciation  or  obsoles- 
cence or  like  reserves  associated  with 
such  assets,  and  shall  exclude  all  charges 
to  depreciation  expense  or  any  other 
charges  against  earnings  associated  with 
such  assets;  And  provided  further,  That 
such  assets  are  reasonably  necessary  to 


the  direct  investor's  operations  in  foreign 
air  transportation. 

(b)  The  election  provided  under  this 
section  shall  be  made  as  to  any  compli- 
ance year  commencing  with  1968  by 
stating  that  a  §  1000.1301  election  is  made 
on  the  cover  page  of  the  last  quarterly 
report  for  such  year  on  Form  FDI-102 
timely  filed  by  the  direct  investor  pur- 
suant to  §  1000.602(b)  (2)  and  by  filing 
with  said  Form  FDI-102,  if  not  previ- 
ously filed,  an  appropriately  revised  base 
period  report  on  Form  FDI-101.  An  elec- 
tion made  pursuant  to  this  section  shall 
be  binding  and  effective  as  to  all  assets 
meeting  the  requirements  of  paragraph 
(a)  of  this  section  and  shall  be  binding 
and  effective  as  to  the  year  for  which 
the  election  is  made  and  for  all  succeed- 
ing years.  Such  an  election  may  not 
thereafter  be  changed  without  the  con- 
sent of  the  Secretary. 

§  1000.1302     Foreign  air  transport  allow- 
able. 

(a)  Positive  direct  investment  by  a 
direct  Investor  who  is  an  -"air  carrier" 
or  "supplemental  air  carrier"  engaged  in 
"foreign  air  transportation"  as  those 
terms  are  defined  in  the  Federal  Avia- 
tion Act  of  1958,  as  amended,  49  U.S.C. 
§1301  (3),  (21),  and  (32),  and  who 
elects  under  §  1000.502(a)  (2)  or  (3),  Is 
authorized  during  any  year  commencing 
with  the  year  1969  In  an  amount  not  to 
exceed  30  percent  of  aggregate  annual 
foreign  air  transport  earnings  for  the 
immediately  preceding  year:  Provided, 
That  such  positive  direct  investment  is 
primarily  related  to  the  direct  investor's 
operations  in  foreign  air  transportation. 

(b)  "Aggregate  annual  foreign  air 
transport  earnings"  for  any  year  shall 
mean  operating  profit  from  international 
and  territorial  route  operations  as  prop- 
erly reported  by  the  direct  investor  for 
such  year  for  Civil  Aeronautics  Board 
(CAB)  income  statement  account  num- 
ber 7999  minus  (1)  annual  net  interest 
expense  (including  amortization  of  debt 
discount  less  capitalized  interest)  or 
amortization  charges  related  to  Invest- 
ment in  international  and  territorial 
route  operations  as  properly  reported  on 
and  included  in  CAB  Schedule  P-3  or 
comparable  nondivisional  report;  (2) 
taxes  assessed  by  foreign  countries  and 
primarily  related  to  the  direct  investor's 
operations  in  foreign  air  transportation; 
and  (3)  Federal  subsidy  as  properly  re- 
ported in  CAB  account  number  4100. 

(c)  (1)  If,  during  any  year  commenc- 
ing with  the  year  1969,  the  amount  of 
positive  direct  investment  authorized 
under  §  1000.504  to  a  direct  investor 
governed  by  this  section  exceeds  the 
amount  of  direct  investment  (whether 
positive  or  negative)  not  primarily  re- 
lated to  the  direct  investor's  operations 
in  foreign  air  transportation  made  by 
the  direct  investor  during  such  year 
under  §  1000.504,  the  direct  investor  is 
authorized  to  make  additional  positive 
direct  investment  as  provided  in  para- 
graph (a)  of  this  section  during  such 
year  or  succeeding  years :  Provided,  That 
the  aggregate  amount  of  additional  posi- 
tive direct  Investment  authorized  by  this 
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subparagraph  shall  not  be  more  than  the 
amount  of  such  excess,  and  that  the 
amount  of  positive  direct  investment  au- 
thorized to  the  direct  investor  under 
§  1000.504  shall  be  reduced  by  the 
amount  of  additional  positive  direct  in- 
vestment made  under  this  subparagraph. 
(2)  If,  during  any  year  commencing 
with  the  year  1969,  the  amount  of  posi- 
tive direct  investment  authorized  to  a 
direct  investor  under  paragraph  (a)  of 
this  section  exceeds  the  amount  of  di- 
rect investment  (whether  positive  or 
negative)  made  by  the  direct  investor 
during  such  year  under  paragraph  (a) 
of  this  section,  the  direct  investor  is  au- 
thorized to  make  additional  positive  di- 
rect investment  as  provided  in  paragraph 

(a)  of  this  section  during  succeeding 
years  in  an  aggregate  amount  of  not 
more  than  the  amount  of  such  excess.' 

(d)  A  direct  investor  governed  by  this 
section  shall  recalculate  the  amount  of 
positive  direct  investment  authorized  to 
be  made  In  any  year  commencing  with 
the  year  1969  under  §  1000.504  (a)  and 

(b)  to  exclude  from  the  calculation  of 
"direct  Investment",  "total  earnings", 
and  "reinvested  earnings"  during  the 
years  1964,  1965,  and  1966  under  §  1000.- 
504(a) ,  and  from  the  calculation  of  "an- 
nual earnings"  during  any  year  under 
§  1000.504(b)  (4) ,  transfers  of  capital  pri- 
marily related  to  the  direct  investor's 
operations  in  foreign  air  transportation, 
aggregate  annual  foreign  air  transport 
earnings  and  all  component  accounts 
and  charges  associated  with  such  earn- 
ings, and  all  reserves  or  charges  against 
earnings  associated  with  such  transfers. 

(e)  A  direct  investor  governed  by  this 
section  shall  file  on  or  before  June  30, 
1969,  a  revised  Base  Period  Report  on 
Form  FDI-101  to  exclude  any  direct  in- 
vestment primarily  related  to  foreign 
air  transportation,  and  shall  thereafter 
file  separate  Cumulative  Quarterly  Re- 
ports  and   Annual   Reports   on   Forms 

FDI-102  and  FDI-102F  as  provided  in 
§  1000.602(b)  (2)  and  (3)  with  respect 
to  direct  investment  governed  by  this 
section  and  with  respect  to  direct  invest- 
ment not  so  governed. 

§  1000.1303     Adjustment  to  incremental 
earnings  allowable. 

(a)  For  direct  investors  governed  by 
§  1000.1302,  "aggregate  annual  earnings" 
under  §  1000.506(a)  (1)  shall  mean  the 
sum  of  "aggregate  annual  foreign  air 
transport  earnings"  as  defined  in 
§  1000.1302(b)  plus  the  algebraic  sum  of 
such  direct  investor's  annual  earnings 
(as  calculated  under  §§  1000.504(b)  (4) 
and  1000.1302(d))  during  a  year  in  all 
scheduled  areas. 

(b)  All  reference  to  §  1000.504  in 
§  1000.506(a)  (4)  and  (c)  shall  be  deemed 
to  include  reference  to  §  1000.1302(a) 


Subpart  N — Overseas  Finance 
Subsidiaries 

§  1000.1401      Definitions. 

(a)  "Overseas  finance  subsidiary"  of 
a  direct  investor  means  an  affiliated  for- 
eign national  which : 


(1)  Is  incorporated  under  the  laws  of 
a  foreign  country  other  than  Canada; 

(2)  Is  directly  or  Indirectly  wholly 
owned  (disregarding  directors'  qualify- 
ing shares)  by  the  direct  investor; 

(3)  Has  as  its  principal  business  mak- 
ing overseas  borrowing  (as  defined  in 
paragraph  (b)  of  this  section)  and  in- 
vesting overseas  proceeds  (as  defined  in 
paragraph  (c)  of  this  section)  in  (i) 
debt  obligations  of  the  direct  investor 
and  (ii)  debt  obligations  of  or  equity 
securities  in  affiliated  foreign  nationals 
of  the  direct  investor;  and 

(4)  Has  been  qualified  as  an  overseas 
finance  subsidiary  pursuant  to 
§  1000.1402(a). 

(b)  "Overseas  borrowing"  means  bor- 
rowing by  an  overseas  finance  subsidiary 
which,  if  made  by  a  direct  investor, 
would  qualify  as  long  term  foreign  bor- 
rowing under  §  1000.324. 

(c)  "Overseas  proceeds"  means  the 
funds  or  other  property  received  by  an 
overseas  finance  subsidiary  from  the  first 
purchaser  or  holder  In  exchange  for  the 
debt  obligation  issued  or  created  in  con- 
nection with  an  overseas  borrowing,  less 
reductions  provided  for  in  §  1000.1404. 

(d)  "Available  overseas  proceeds" 
means  overseas  proceeds  held  by  the 
overseas  finance  subsidiary. 

(e)  ^'Proceeds  borrowing"  means  a  bor- 
rowing by  a  direct  investor  from  its  over- 
seas finance  subsidiary  of  overseas 
proceeds,  (1)  which  borrowing  is  con- 
tinuously outstanding  for  at  least  12 
months  after  the  date  of  the  borrowing 
and  (2)  in  exchange  for  which  borrowing 
the  overseas  finance  subsidiary  receives 
and  thereafter  holds  a  debt  obligation  of 
the  direct  investor  until  such  borrowing 
is  repaid  or  until  such  debt  obligation  is 
canceled. 

§  1000.1402      Qualification. 

(a)  Certificate.  An  affiliated  foreign 
national  may  be  qualified  as  an  overseas 
finance  subsidiary  for  any  year,  com- 
mencing with  the  year  1970,  if  its  direct 
investor  shall  have  delivered  to  the  Sec- 
retary in  such  year  or  in  any  prior  year 
a  certificate  executed  by  the  direct  in- 
vestor, or  its  duly  authorized  represent- 
ative, which  certificate  states  that: 

(1)  The  affiliated  foreign  national  has 
been  organized  as  provided  in  §  1000.1401 
(a)(1),  is  owned  as  provided  in  para- 
graph (a)  (2)  of  that  section  and  is  op- 
erating so  that  its  principal  business  is 
as  provided  in  paragraph  (a)  (3)  of  that 
section;  and 

(2)  The  direct  investor  will  take  all 
action  necessary  to  cause  such  affiliated 
foreign  national  at  all  times  to  operate 
in  the  manner  provided  in  §  1000.1401 
(a)(3). 

(b)  Records.  A  direct  investor  shall 
maintain  books  and  records  that  identify 
separately  each  overseas  borrowing  and 
proceeds  borrowing,  the  uses  to  which 
all  overseas  proceeds  have  been  put,  and 
all  repayments  of  proceeds  borrowing 
and  overseas  borrowing. 

(c)  Revocation.  Qualification  as  an 
overseas  finance  subsidiary  may  not 
thereafter  be  withdrawn  or  canceled  by 
the  direct  investor  except  as  permitted 
by  the  Secretary  by  authorization,  ex- 
emption or  otherwise.  The  Secretary  may 


revoke  the  qualification  of  an  affiliated 
foreign  national  as  an  overseas  finance 
subsidiary  if  he  determines,  in  his  dis- 
cretion, that  such  affiliated  foreign  na- 
tional was  not  organized  as  provided  in 
§  1000.1401(a)  (1),  is  not  owned  as  pro- 
vided in  paragraph  (a)  (2)  of  that  sec- 
tion, is  not  operating  so  that  its  principal 
business  Is  as  provided  in  paragraph  (a) 
(3)  of  that  section,  or  has  not  complied 
with  paragraph  (b)  of  this  section. 

(d)  Effect  on  certain  specific  authori- 
zations. Any  foreign-incorporated  fi- 
nance subsidiary  of  a  direct  investor 
which,  pursuant  to  specific  authoriza- 
tion issued  under  §  1000.801,  has  been 
deemed  to  be  a  person  within  the  United 
States  or  an  unaffiliated  foreign  lender, 
shall,  beginning  January  1,  1970,  be  gov- 
erned in  all  respects  by  the  provisions  of 
this  subpart  in  lieu  of  the  provisions  and 
conditions  of  such  specific  authorization, 
except  that  no  certificate  need  be  filed 
pursuant  to  paragraph  (a)  of  this 
section. 

§  1000.1403      Transfers  of  overseas  pro- 
ceeds ;  foreign  balances. 

(a)  Transfers  of  overseas  proceeds. 
(1)  The  transfer  of  funds  or  other  prop- 
erty in  proceeds  borrowing  shall  not  be 
a  transfer  of  capital  under  §  1000.312(b) . 
For  all  purposes  of  this  part,  the  funds 
or  other  property  received  by  the  direct 
investor  in  exchange  for  the  debt  obliga- 
tion issued  or  created  in  connection  with 
a  proceeds  borrowing  shall  be  treated  as 
available  proceeds  of  long-term  foreign 
borrowing  (as  defined  in  §  1000.324(d)). 

(2)  Notwithstanding  the  provisions  of 
§  1000.505,  the  transfer  of  overseas  pro- 
ceeds by  an  overseas  finance  subsidiary 
in  the  acquisition  of  an  equity  Interest  in 
or  a  debt  obligation  of  another  affiliated 
foreign  national  of  the  direct  investor 
shall  not  be  included  by  the  direct  inves- 
tor in  the  calculation  of  net  transfer  of 
capital  under  §  1000.313. 

(3)  Notwithstanding  the  provisions  of 
§  1000.505,  the  return  of  overseas  pro- 
ceeds to  an  overseas  finance  subsidiary 
upon  the  satisfaction,  liquidation,  sale  or 
other  disposition  of  an  equity  interest  or 
debt  obligation  acquired  pursuant  to  sub- 
paragraph (2)  of  this  paragraph  shall 
not  be  included  by  the  direct  investor  in 
the  calculation  of  net  transfer  of  capital 
under  §  1000.313. 

(b)  Foreign  balances;  prohibited  posi- 
tive net  transfer  of  capital.  (1)  Foreign 
balances,  as  defined  in  §  1000.203(a)  (1), 
held  in  liquid  form  by  an  overseas  finance 
subsidiary,  other  than  (i)  available  over- 
seas proceeds  and  (ii)  funds  contributed 
to  an  overseas  finance  subsidiary  as  origi- 
nal or  additional  equity  capital,  shall  be 
included  in  the  computation  of  liquid 
foreign  balances  held  by  the  direct  inves- 
tor for  purposes  of  §  1000.203(c) . 

(2)  For  purposes  of  §  1000.203(d)  (1), 
available  overseas  proceeds  shall  be 
deemed  to  be  available  proceeds  of  long- 
term  foreign  borrowing  held  by  the  direct 
investor. 

§  1000.1404      Repayment  of  overseas  bor- 
rowing and  proceeds  borrowing. 

(a)  For  the  purposes  of  this  subpart, 
repayment  by  a  direct  investor  of  over- 
seas borrowing  shall  mean  (i)  the  com- 
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plete  or  partial  repayment  by  the  direct 
investor  directly  of  overseas  borrowing 
and  (ii)  complete  or  partial  repayment 
by  the  direct  investor  of  proceeds  bor- 
rowing to  enable  the  overseas  finance 
subsidiary  to  repay  overseas  borrow- 
ing. Notwithstanding  the  provisions  of 
§  1000.312(a)  (6)  and  (7),  a  repayment 
by  the  direct  investor  of  overseas  bor- 
rowing or  a  repayment  by  the  direct  in- 
vestor of  proceeds  borrowing  shall  have 
the  effect  prescribed  by  subparagraphs 
(1)  through  (6)  of  this  paragraph: 

(1)  Any  repayment  by  the  direct  in- 
vestor of  overseas  borrowing  or  proceeds 
borrowing  shall  constitute  a  reduction  of 
available  proceeds  of  long-term  foreign 
borrowing  held  by  the  direct  investor 
pursuant  to  §  1000.1403(a)(1).  Overseas 
proceeds  which  became  available  pro- 
ceeds of  long-term  foreign  borrowing 
pursuant  to  such  section  shall  be  reduced 
in  the  same  amount. 

(2)  The  amount  of  any  repayment  by 
the  direct  investor  of  overseas  borrow- 
ing or  proceeds  borrowing  that  exceeds 
the  aggregate  amount  of  reduction  of 
available  proceeds  pursuant  to  subpara- 
graph (1)  of  this  paragraph  shall  consti- 
tute a  transfer  of  capital  to  each 
scheduled  area  in  proportion  to  and  to 
the  extent  that  the  direct  investor  has 
expended  or  allocated  to  each  such 
scheduled  area  available  proceeds  of 
long-term  foreign  borrowing.  Overseas 
proceeds  so  expended  or  allocated  shall 
be  reduced  in  the  amount  of  transfers 
of  capital  to  scheduled  areas  prescribed 
by  this  subparagraph. 

(3)  The  amount  of  any  repayment  by 
the  direct  investor  of  overseas  borrowing 
or  proceeds  borrowing  that  exceeds  the 
aggregate  amount  of  reduction  of  avail- 
able proceeds  pursuant  to  subparagraph 
(1)  of  this  paragraph  and  the  aggregate 
amount  of  transfers  of  capital  pursuant 
to  subparagraph  (2)  of  this  paragraph 
shall  constitute  a  transfer  of  capital 
under  §  1000.312(a)  to  each  scheduled 
area  in  proportion  to  and  to  the  extent 
that  the  overseas  finance  subsidiary  has, 
as  of  the  time  of  repayment,  transferred 
overseas  proceeds  to  other  affiliated  for- 
eign nationals  of  the  direct  investor  pur- 
suant to  §  1000.1403(a)  (2) .  Overseas  pro- 
ceeds held  by  such  affiliated  foreign  na- 
tionals shall  be  reduced  by  an  amount 
equal  to  the  transfers  of  capital  pre- 
scribed by  this  subparagraph. 

(4)  The  amount  of  any  repayment  by 
the  direct  investor  of  overseas  borrowing 
or  proceeds  borrowing  that  exceeds  the 
aggregate  amount  of  (i)  the  reduction 
of  available  proceeds  pursuant  to  sub- 
paragraph (1)  of  this  paragraph  and  (ii) 
transfers  of  capital  pursuant  to  subpara- 
graphs (2)  and  (3)  of  this  paragraph, 
shall  constitute  a  transfer  of  capital 
under  §  1000.312(a)  to  the  scheduled  ar?A 
in  which  the  overseas  finance  subsidiary 
is  incorporated.  Overseas  proceeds  held 
by  the  overseas  finance  subsidiary  at  the 
time  of  the  repayment  shall  be  reduced 
by  an  amount  equal  to  the  transfer  of 
capital  prescribed  by  this  subparagraph. 

(5)  For  purposes  of  subparagraphs  (2), 
(3),  and  (4)  of  this  paragraph,  transfers 
of  capital  resulting  from  the  delivery  of 
equity  securities  of  .i  direct  investor  to 


holders  of  debt  instruments  issued  oy  the 
overseas  finance  subsidiary  in  connection 
with  an  overseas  borrowing,  pursuant  to 
the  exercise  of  conversion  or  similar 
rights,  shall  be  deemed  to  have  been 
made  in  the  year  immediately  following 
the  year  in  which  the  conversion  or  simi- 
lar rights  are  exercised. 

(6)  The  aggregate  amount  of  translers 
of  capital  and  reduction  of  available  pro- 
ceeds of  long  term  foreign  borrowing 
pursuant  to  subparagraphs  (1)  through 
(4)  of  this  paragraph  and  paragraph  (b) 
of  this  section  shall  not  exceed  the 
amount  of  overseas  proceeds  (calculated 
without  regard  to  the  provisions  of  sub- 
paragraphs (1)  through  (4)  of  this  para- 
graph) :  Provided,  That  any  transfer  of 
funds  or  other  property,  in  partial  or 
complete  repayment  by  the  direct  inves- 
tor of  proceeds  borrowing,  which  repay- 
ment is  made  after  complete  repayment 
of  the  overseas  borrowing,  shall  be  a 
transfer  of  capital  to  the  scheduled  area 
in  which  such  overseas  finance  subsidiary 
is  incorporated. 

(b)  For  purposes  of  this  subpart,  re- 
payment by  the  overseas  finance  sub- 
sidiary of  overseas  borrowing  shall  mean 
the  complete  or  partial  repayment  of 
overseas  borrowing  other  than  with  funds 
or  other  property  supplied  to  the  over- 
seas finance  subsidiary  by  the  direct 
investor  to  enable  the  overseas  finance 
subsidiary  to  repay  overseas  borrowing. 
A  repayment  by  the  overseas  finance 
subsidiary  of  overseas  borrowing  shall 
have  the  effect  prescribed  by  subpara- 
graphs (1)  and  (2)  of  this  paragraph: 

(1)  The  complete  or  partial  repayment 
by  an  overseas  finance  subsidiary  of  over- 
seas borrowing  shall  reduce  available 
overseas  proceeds,  but  not  to  an  amount 
less  than  zero.  Overseas  proceeds  held  by 
the  overseas  finance  subsidiary  shall  be 
reduced  by  an  amount  equal  to  the  reduc- 
tion of  available  overseas  proceeds 
prescribed  by  this  subparagraph. 

(2)  The  amount  of  any  repayment  by 
an  overseas  finance  subsidiary  of  over- 
seas borrowing  that  exceeds  the  reduc- 
tion of  available  overseas  proceeds 
pursuant  to  subparagraph  (1)  of  this 
paragraph  shall  be  treated  as  a  repay- 
ment by  the  direct  investor  of  overseas 
borrowing  with  the  effects  prescribed  by 
paragraph  (a)  of  this  section. 

(c)  Notwithstanding  the  provisions  of 
§  1000.505,  the  complete  or  partial  re- 
payment by  an  affiliated  foreign  national 
(other  than  an  overseas  finance  sub- 
sidiary) of  overseas  borrowing  shall  be 
treated  as  a  repayment  by  the  direct  in- 
vestor of  overseas  borrowing,  with  the 
effects  prescribed  by  paragraph  (a)  of 
this  section:  Provided,  That  such  repay- 
ment shall  also  be  treated  as  a  transfer 
from  such  affiliated  foreign  national  to 
the  direct  investor  in  the  amout  of  such 
repayment. 

§  1000.1405      Authorized  repayments. 

(a)  Overseas  borrowing  shall  be 
deemed  to  be  a  borrowing  by  an  affiliated 
foreign  national  within  the  meaning  of 
§  1000.1001(a).  A  borrowing  by  an  over- 
seas finance  subsidiary  other  than  an 
overseas  borrowing  shall  not  be  deemed 
to  be  a  borrowing  by  an  affiliated  foreign 
national  for  any  purposes  of  this  part. 


(b)  Subject  to  the  provisions  of 
§  1000.1003,  positive  direct  investment 
during  any  year  in  affiliated  foreign  na- 
tionals in  any  scheduled  area  is  author- 
ized, notwithstanding  the  provisions  of 
§  1000.201,  to  the  extent  such  positive  di- 
rect investment  is  attributable  to  a  trans- 
fer of  capital  in  repayment  of  overseas 
borrowing  pursuant  to  a  guarantee:  Pro- 
vided, That  the  direct  investor  shall  have 
complied  with  the  certification  require- 
ments set  forth  in  §  1000.1002(b). 

(c)  For  purposes  of  §  1000.1002  (b) 
and  (c) ,  the  term  "transfer  of  capital" 
shall  mean  a  transfer  of  capital  attribut- 
able to  a  repayment  of  overseas 
borrowing  pursuant  to  §  1000.1404(a) . 

(d)  All  reference  to  Subpart  J  in 
§  1000.1002(d)  and  all  reference  to 
§  1000.1002  in  §  1000.1003  shall  be  deemed 
to  include  reference  to  paragraph  (b)  of 
this  section. 

GENERAL  AUTHORIZATIONS 

1  Transfers  of  capital.  (REVOKED, 
superseded  by  Subpart-J,  Repayment 
of  Borrowings). 

2  Limited  authorization  to  refrain  from 
repatriation.  (REVOKED) 

3  Authorized  transfers  of  capital. 
(REVOKED) 

4  Canada — Application  of  foreign  di- 
rect investment  regulations.  (Pro- 
posed but  withdrawn  prior  to  adop- 
tion; superseded  by  Subpart-K,  Direct 
Investment  in  Canada). 

GENERAL  INTERPRETATIVE  RULES 

1  $1000.312— Transfer  of  capital. 
(REVOKED) 

2  General  Authorization  l(2)(b) — 
Certificate.  (REVOKED) 

3  §1000.312— -Transfer  of  capital. 
(REVOKED) 

IDENTITY  OF  COUNTRIES  IN  SCHED- 
ULES A,  B,  AND  C 

For  the  information  of  the  public, 
there  follow  the  names  of  the  countries 
allocated  to  Schedule  A,  Schedule  B,  and 
Schedule  C  by  §  1000.319  of  the  Foreien 
Direct     Investment       Regulations. 

I.  Schedule  A  Countries. 

Peoples  Republic   of 

Southern      Yemen 

(formerly  Aden) . 
Afghanistan. 
Algeria. 
Angola. 
Argentina. 
Ascension. 
Barbados. 
Bhutan. 
Bolivia. 
Botswana. 
Brazil. 

British  Honduras. 
British  West  Indies 

(Leeward    and 

Windward  Is.). 
Brunei. 
Burma. 
Burundi. 
Cambodia. 
Cameroon. 
Canton  Islands. 
Cape  Verde  Island. 
Central  African 

Republic. 


Ceylon. 

Chad. 

Chile. 

China.  Republic  of. 

Colombia. 

Comoro  Island 

Archipelago. 
Congo  (Brazzaville). 
Congo  (Kinshasa). 
Costa  Rica. 
Cueta. 
Cyprus. 
Dahomey. 

Dominican  Republic. 
Ecuador. 
El  Salvador. 
Enderbury  Islands. 
Equatorial  Guinea. 

(Spanish  Guinea) 

(Fernando  Poo. 

Rio  Mum) . 
Ethiopia 

Falkland  Islands. 
Fiji. 
Finland. 
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French  Antilles 
(Guadeloupe, 
Martinique, 
French  Guiana) . 

French  Polynesia. 

French  Somaliland. 

Gabon. 

Gambia. 

Ghana. 

Gibraltar. 

Gilbert  and  EUice 
Islands. 

Gough  Island. 

Greece. 

Greenland. 

Guatemala. 

Guinea. 

Guyana. 

Haiti. 

Honduras. 

Iceland. 

Ifni. 

India. 

Indonesia. 

Israel. 

Ivory  Coast. 

Jamaica. 

Jordan. 

Kenya. 

Korea,  Republic  of. 

Laos. 

Lebanon. 

Lesotho. 

Liberia. 

Macao. 

Malagasy  Republic. 

Malawi. 

Malaysia. 

Maldive  Islands. 

Mall. 

Malta. 

Mauritania. 

Mauritius. 

Melilla. 

Mexico. 

Morocco. 

Mozambique. 

Muscat  and  Oman. 

Nampo  Shoto  Islands 
(Including  Bonln, 
Volcano,  Vila,  Mar- 
cus and  Nishino- 
shima  Islands). 

Nauru. 

Nepel. 

Netherlands  Antilles. 

New  Caledonia. 

New  Guinea,  Terri- 
tory of. 

New  Hebrides. 

(*)  Information  concerning  restrictions  on  busi- 
ness activities  in  Southern  Rhodesia  may  be 
obtained  from  the  Office  of  Foreign  Assets 
Control   of   the   Department   of   the   Treasury. 


Nicaragua. 

Niger. 

Nigeria. 

Pakistan. 

Panama. 

Paraguay. 

Peru. 

Philippines. 

Pitcalrn  Islands. 

Portuguese  Guinea. 

Principe. 

Reunion. 

Rwanda. 

Ryukyu  Islands  (in- 
cluding Okinawa) . 

St.   Helena. 

St.    Pierre    and    Ml- 
quelon. 

Sao  Tome. 

Senegal. 

Seychelles. 

Sierra  Leone. 

Singapore. 

Solomon  Islands. 

Somali  Republic. 

Southern   Rhodesia.  (*) 

Spanish  Sahara. 

Sudan. 

Surinam. 

Swaziland. 

Syria. 

Tanzania. 

Thailand. 

Timor  (Portugese) . 

Tonga. 

Togo. 

Trinidad  and 
Tobago. 

Tristan  da  Cunha. 

Truclal    States    (ex- 
cluding Abu 
Dhabi). 

Tunisia. 

Turkey. 

Uganda. 

United  Arab  Repub- 
lic. 

Upper  Volta. 

Uruguay. 

Venezuela. 

Vietnam,  Republic 
of. 

Western  Samoa. 

Yemen. 

Yugoslavia. 

Zambia. 


II.  Schedule  B  Countries. 


Abu  Dhabi. 

Australia., 

Bahamas.' 

Bahrain. 

Bermuda. 

Canada. 

Hong  Kong. 

Iran. 

Iraq. 

Ireland. 


Japan.  . 
Kuwait. 

Kuwait-Saudi     Ara- 
bia Neutral  Zone. 
Libya. 

New  Zealand. 
Qatar. 

Saudia  Arabia. 
Spain  (effective 
January   1,    1970). 

United  Kingdom. 


m.  Schedule- C  Countries 
Andorra. 
Austria. 
Belgium. 
Denmark. 
France. 
Germany  (Federal 

Republic) . 
Italy. 

Liechtenstein. 
Luxembourg. 


Monaco. 

Netherlands. 

Norway. 

Portugal. 

San  Marino. 

South  Africa. 

South-West  Africa. 

Spain  (prior  to 

January   1,   1970). 

Sweden. 

Switzerland. 


Also  the  following  areas  which  are  sub- 
ject to  Treasury  and/or  Commerce  De- 
partment economic  controls.  Albania, 
Bulgaria,  any  part  of  China  which  is 
dominated  or  controlled  by  International 
Communism,  Cuba,  Czechoslovakia,  Es- 
tonia, Hungary,  any  part  of  Korea  which 
is  dominated  or  controlled  by  Inter- 
national Communism,  Latvia,  Lithuania, 
Outer  Mongolia,  Poland  (including  any 
area  under  its  provisional  administra- 
tion) ,  Romania,  Soviet  Zone  of  Germany 
and  the  Soviet  Sector  of  Berlin,  Tibet, 
the  Union  of  Soviet  Socialist  Republics 
and  the  Kurile  Islands  Southern  Sak- 
halin, the  areas  in  East  Prussia  which 
are  under  the  provisional  administration 
of  the  Union  of  Soviet  Socialist  Repub- 
lics, and  any  part  of  Vietnam  which  is 
dominated  or  controlled  by  International 
Communism. 

IV.  Areas  not  subject  to  the  regula- 
tions. 

American  Samoa. 
Guam. 
Puerto  Rico. 

Trust  Territory  of  the  Pacific  Islands  (Caro- 
line Islands,  Mariana  Islands,  and  Marshall 
Islands). 
Virgin  Islands. 
Wake  Island. 
Canal  Zone. 
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Executive  Order  11387 

GOVERNING   CERTAIN  CAPITAL  TRANSFERS  ABROAD 

By  virtue  of  the  authority  vested  in  the  President  by  section  5(b)  of 
the  act  of  October  6, 1917,  as  amended  (12  U.S.C  95a),  and  in  view  of 
the  continued  existence  of  the  national  emergency  declared  by  Procla- 
mation No.  2914  of  December  16, 1950,  and  the  importance  of  strength- 
ening the  balance  of  payments  position  of  the  United  States  during 
this  national  emergency,  it  is  hereby  ordered  : 

1.  (a)  Any  person  subject  to  the  jurisdiction  of  the  United  States 
who,  alone  or  together  with  one  or  more  affiliated  persons,  owns  or 
acquires  as  much  as  a  10%  interest  in  the  voting  securities,  capital  or 
earnings  of  a  foreign  business  venture  is  prohibited  on  or  after  the 
effective  date  of  this  Order,  except  as  expressly  authorized  by  the 
Secretary  of  Commerce,  from  engaging  in  any  transaction  involving 
a  direct  or  indirect  transfer  of  capital  to  or  within  any  foreign  coun- 
try or  to  any  national  thereof  outside  the  United  States. 

(b)  The  Secretary  of  Commerce  is  authorized  to  require,  as  he 
determines  to  be  necessary  or  appropriate  to  strengthen  the  balance 
of  payments  position  of  the  United  States,  that  any  person  subject  to 
the  jurisdiction  of  the  United  States  who,  alone  or  together  with  one 
or  more  affiliated  persons,  owns,  or  acquires  as  much  as  a  10%  interest 
in  the  voting  securities,  capital  or  earnings  of  one  or  more  foreign 
business  ventures  shall  cause  to  be  repatriated  to  the  United  States 
such  part  as  the  Secretary  of  Commerce  may  specify  of  (1)  the  earn- 
ings of  such  foreign  business  ventures  which  are  attributable  to  such 
person's  investments  therein  and  (2)  bank  deposits  and  other  short 
term  financial  assets  which  are  held  in  foreign  countries  by  or  for  the 
account  of  such  person.  Any  person  subject  to  the  jurisdiction  of  the 
United  States  is  required  on  or  after  the  effective  date  of  this  Order,  to 
comply  with  any  such  requirement  of  the  Secretary  of  Commerce. 

(c)  The  Secretary  of  Commerce  shall  exempt  from  the  provisions 
of  this  section  1,  to  the  extent  delineated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (hereinafter  referred  to  as  the  Board), 
banks  or  financial  institutions  certified  by  the  Board  as  being  subject  to 
the  Federal  Reserve  Foreign  Credit  Restraint  Programs,  or  to  any  pro- 
gram instituted  by  the  Board  under  section  2  of  this  Order. 

2.  The  Board  is  authorized  in  the  event  that  it  determines  such  ac- 
tion to  be  necessary  or  desirable  to  strengthen  the  balance  of  payments 
position  of  the  United  States : 

(a)  to  investigate,  regulate  or  prohibit  any  transaction  by  any  bank 
or  other  financial  institution  subject  to  the  jurisdiction  of  the  United 
States  involving  a  direct  or  indirect  transfer  of  capital  to  or  within 
any  foreign  country  or  to  any  national  thereof  outside  the  United 
States;  and 

(b)  to  require  that  any  bank  or  financial  institution  subject  to  the 
jurisdiction  of  the  United  States  shall  cause  to  be  repatriated  to  the 
United  States  such  part  as  the  Board  may  specify  of  the  bank  deposits 
and  other  short  term  financial  assets  which  are  held  in  foreign  countries 
by  or  for  the  account  of  such  bank  or  financial  institution.  Any  bank 
or  financial  institution  subject  to  the  jurisdiction  of  the  United  States 
shall  comply  with  any  such  requirement  of  the  Board  on  and  after  its 
effective  date. 
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3.  The  Secretary  of  Commerce  and  the  Board  are  respectively  au- 
thorized, under  authority  delegated  to  each  of  them  under  this  Order 
or  otherwise  available  to  them,  to  carry  out  the  provisions  of  this 
Order,  and  to  prescribe  sucli  definitions  for  any  terms  used  herein,  to 
issue  such  rules  and  regulations,  orders,  rulings,  licenses  and  instruc- 
tions, and  to  take  such  othor  actions,  as  each  of  them  determines  to  be 
necessary  or  appropriate  to  carry  out  the  purposes  of  this  Order  and 
their  respective  responsibilities  hereunder.  The  Secretary  of  Com- 
merce and  the  Board  may  each  redelegate  to  any  agency,  instrumen- 
tality or  official  of  the  United  States  any  authority  under  this  Order, 
and  may,  in  administering  this  Order,  utilize  the  services  of  any  other 
agencies,  Federal  or  State,  which  are  available  and  appropriate. 

4.  The  Secretary  of  State  shall  advise  the  Secretary  of  Commerce 
and  the  Board  with  respect  to  matters  under  this  Order  involving  for- 
eign policy.  The  Secretary  of  Commerce  and  the  Board  shall  consult  as 
necessary  and  appropriate  with  each  other  and  with  the  Secretary  of 

the  Treasury. 

5.  The  delegations  of  authority  in  this  Order  shall  not  affect  the 
authority  of  any  agency  or  official  pursuant  to  any  other  delegation  of 
presidential  authority,  presently  in  effect  or  hereafter  made,  under  sec- 
tion 5(b)  of  the  act  of  October  6,  1917,  as  amended  (12  U.S.C.  95a). 


The  White  House 
10 :45  a.m., 
Jan.  1, 1968, 
L.BJ.  Ranch. 

[F.R.  Doc.  68-112  ;  Filed,  Jan.  1, 1968 ;  6 :  05  p.m.] 
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